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PROCEEDINGS

Whereupon.
ROBERT D. CULVER,

business address at 8309 Cherry Lane. Laurel, Maryland
207074830. called for examination !lY counsel for Plaintiff
and haviJ)g been dujy sworn i?Y the Notary Public. was
examined and testitled as follows:

EXAMINATION BY COUNSEL FOR PLAINTIFF
BY MR. OLSON:

Q. Mr. Culver. my name is Tom Olson. I'm an
attorney at Wilmer, Cutler and Pickering here in Washington.
I am one of the lawyers representing the plaintiffs in this
case.

Have you ever been deposed before?
A. Yes.
Q...So you're familiar with the procedures for a

depoSItion?
A. Yes.
Q. If there's any Cluestion that I ask that you don't

understand. please feel free to tell me and we'll clear it
up?

A. Okay..
Q. Mr. Culver I wantyou to assume that as of

November 1997 Prime TIme 24 had approximately 2.9 million
subscribers in the United States. Okay?
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IN THE UNITED STATES DISTRICT C.OURT

SOUTHERN DISTRICT OF FLORIDA
(3) ••••••••••• ••• ·.X

CBS BROADCASTING, INC.• et aI.• :
Plaintiff, :

v. : Civil Action
PRIME TIME 24 JOINT VENTURE,

Defendant. :
················X

Washington. D.C.
Thursday June 4 1998

Deposition of RoBERT D. CULVEB-"",a witness herein,
called for examination by counsel for Plaintiu in the
above-entitled matter ~rsuant to notice, the witness beipg
duly- sworn by- DOLORES A. BYERS, a Notary Public in &nd for
the District of Columbi!l,. taJc:en at the offices of Wilmer
Cutler, 2445 M Street, N.W.• Washington, D.C.• at 9:30 a.m.•
on Thursday, June 4. 1998 and the prOceedings~ talcen
down by Stenotype by DOLORES A. BYERS. CSR; and transcribed
under her direction.
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APPEARANCES:

On behalf ofPlaintiff:
THOMAS OLSON, ESQ.
Wilm~JCutler & Plckenng
2445 M Street, N.W.
WashinKton, D.C. 20037·1420
(202) 663-6847

On behalf of Defendant:
STEPHEN DEUTSCH. ESQ.
Foley, HO!&.-& Eliot
One Post OmceS~
Boston, Massachusetts 02109
(617) 832·1118

ALSO PRESENT:
Nataeha D. Steimer. Associate
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A. Fine.
Q. And I want-.Y9U to assume that when I use the

expression Grade B intensitY.. what I mean is 47 dBu-
that's small "D " large "B "little "U· - for low VHF
stations. 56 dau fornigh VHF stations. and 64 dBu for UHF
stations.

Do YQu understand that?
A Yes. I do.
Q. In y-our professional opinion how many' of Prime

Time 24's 2.9 million subscriDers can receive through use
of a conventional outdoor rooftop' receiving antenna an over
the !lir signal of at least Grade B intensity from a CBS
station?

A. I have no idea.
Q. Can you assure the court in your professional

opiruon that the pereentaae of those 2.9 million subscribers
tHat can receive a Grade B intensity signal from a CBS
station is less than 10 ~rcent?

A. I have no way ofgiving any answer to what the
percentage might be. I have not looked into that question.

Q. AiJd would your answers be the same with regard
to t1ie ability of Prime Time 24's 2.9 million subscribers
who receive an over the air signal of at least Grade B
intensity from a Fox station?

A. From any station. I have not looked into the
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question of reception by' any of Prime Time 24 viewers on a
very general baSIS like that

Q. So you could not assure the court that less than
70 ~rcentof the Prime Time 24 subscribers are able to
receive an over the air signal of Grade B intensity from a
CBS or a Fox station?

A. I have not looked into that question. That was
not my task.

(Culver Exhibit No. I was
marked for identification.)

BY MR. OLSON:
O. I have ~reviously asked the court reporter to

marK a copy or your expert report as Exhibit 1 for
identification. Cet me give you the official copies and
here is a second copy fOr your counsel.

Would you pfease confirm that what has been
marked as Exliibitl is a copy ofthe expert report that you
have provided to Prime Time 24 in connection with this
laWSUit?

A. It is complete. Some of the pages are out of
order from the original presentation bu1 it is of no
consequence.

Q. Okay. But all the pages you believe are there?
A. Yes. I believe all tbe~pages are there. There is

probably a cover page that is missing.
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(Culver Exhibit No.2 was
marked for identitication.)

BY MR. OLSON:
Q. While we're going throu~ these p'reliminaries,

I wonder if you would take a look at the document that has
been markee for identification as Culver Exhibit 2 and
continn for me, if it's correct, that that's a copy of the
field notes from the tield observations in Missoula?

A. It ap~rs to be a complete copy ofthe field
notes from Missoula.

(Culver Exhibit No.3 was
marked for identitication.)

BY MR. OLSON:
O. Just to complete these preliminaries, the third

exhibit, the one that has been marked for identitication as
Culver exhibit 3, I believe to be a copies of the tield
110tes tram the testing in Fresno and rd ask you, please,
to contlrm that?

A. Yes. Ita~ to be a complete copy ofthe
field notes from Fresno.

Q. Thank you very much.
Mr. Culver, your expert repon discusses the

results of some tield tests in the area near Missoula,
Mont.1n8. and in the area near Fresno, California; correct?

A. Correct.
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measurements'!

MR. DEtITSCH: Other than in this case?
MR. OLSON: I'm sorry.
BY MR. OLSON:

Q. Other than in Missoula in this case.
A. I would go back to a sign4icant situation that

it's easy to remember and we made some verv extensive
measurements in Aorida for the station WTOG television.

Q. What city is WToo in?
A. I'm sorry. I've drawiJ:lg a blank on that.
O. Do you remember whether it's northem Aorida or

southem-
A. No. It's about south central Florida. It may

be Tampa or Saint Pete but I'm not sure euctly what city
it's in. rhate to say that about one ofmy~clients but [
can't remember wllo they are. I deal Wllh IIUIDY ofthem.

Q. You caD set the fact book and tind out.
A. That's the -testth~ to do.

. Q.. W}lat DI'OCOdures did you follow to measure signal
mtenslty tor WToo?

A. In that case, we were - as say, this has been
a while ago. I'd have to recall. We were actually _
measurins th~ Il4=dormance of two stations, WTOO and another. on
a ~int bYpoint basis at each location. We measured
bOth locations.
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(1) Q. Did you ~rsonaIly travel to Missoula to
(2) su~rvise the peiformllllCe ofthe tests that were done there?
(31 A. Yes.
( 4) Q. And did you go out to each site yourselfl
15) A. Yes.
(6'. Q. And did you personallY travel to Fresno to
(7) supervise the peiformllllCe ot the tests that were connected
(81 there'!
(91 A. No.

110) Q. What did the tests in Fresno?
(11) PI.. They were aetualiv conducted by the person named
1121 on the field notes, Mr. Bill ~,D-o-t-Y. under the
(13) eml!!oyment of the tirm, I believe it's caI(ed, TechNet.
(141 .l..J.. And are you contident that Mr. Daty diligently
( 15) followed the instructions that you gave him'"
(16) A. Based on rqy conversations with him aad with his
(171 supervisor at TechNet, I am confident that they~ormad
(18) the tests. There is some intonnation that I have indicated
(19) should have been 01\ the field note.
IZO) Q. But in general you feel cOmfortable that tho!
(21) successfully carried out what YO!:I asked them to do"?
(22) A. In senora!,~. That's a fair assumS'OIL
(23) O. Ariel you do feel comfortable testi . about the
(241 results of the worle that they did tor you even ough you
125) didn't personally SO to Fresno?
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(1) A. Yes.
(2)' O. And you're comtbrtable in havinl the court relY
(3) on tliose ~Its even though you didn't personally gather
14) those data 1ft Fresno?
(5) A. Yes.
(6) Q. In your expert tePO;rt~ mention that~ have
17) past lnade numerous fierd intensrty measurements?
lS) A. Yes.
( 91 Q. When 4id you m9~ recen~ do a field intensity

(10) measurement tor a teleViSIOft stat1Oft?
(11 1 A. I would have to look at my records in my office
(12 I to tell you whCJ! I most~ycfj~ field intensity
( D) measurements tor a televtSlott statton.
( 14 ) Q. I am not trying to Pi!t Y9U down to a particular
(15 I day. Has is it beeit WIthin the last five yews'?
(16) A. Certainly within tive years.
(17 ) Q. Were these tests that you did ~rselfor that
( 18) someone was doins under your directton as happened in
(19) Fresno?
(201 A. It would be under my own - I would have made tho
(Zl) measurements myself.
(22) Q. You were out there with the equipmenf?
(23) PI.. Yes.
(24) Q. Where is the last place that~ can remember
(25) being out there with your equipment doins field intensity
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We emp'loyed a fairly l~e van that had

videotaping uid computer capatitlitY. and antenna ott a
pneumatic mask that could be raiseil up to 30 teet above
ground level. And we made field inteusity measurements, [
Delieve. and also video recordiJ!gs.

O. You mentioned the masK that could be elevated to
30 teet. Wh}' .4!<!you evaluate the mask to 30 feet?

MR. DEUTSCH: Objection. The witness actually
didn't say he did that. He said the truck had that
capability.

BY MR. OLSON:
Q. Let me ask. Did you elevate the mask to 30 feet?
A. We elevated it to the maximum extent of the mask.

I don't know if it was precisely 30 feet. It was more than
20 and less than 35.

Q. Was it your effon to get it as close to 30 feet
as ~ssible?

A. No.
Q Why did you choose the height ranse that you just

menttoned"
A. Because that was the height that the mask was

capable of.
Q. Did you do a hundred foot run to talcc signal

intensitY measurements down in Aorida?
A. From my recollection of the project, we did a

Page 12
mobile run that may have been as 10lIl as a hundred feet.
It may have been shorter. It may have been lonser.

Q. But it was definitely a mObile run?
PI.. Yes.
Q. That is, you were driving the truck slowly down

the street?
A. Slowly and carefully, yes, recordinS the signal
s~ as we went a1Qft1l.

Q. And being carefurnot to hit any_overhead wires?
A. Or brancnes or an~ina.else. Yes.

MR. DEUTSCH: I'd like to talce a break tor a
moment.

MR. OLSON: Ok!Y.
MR. DEtITSCH: There's no question pending?
MR. OLSON: No.
(Recess.)

BY MR. OLSON:
Q. Did you use an anaJOS to diSital convener to

record the data about the sip intensity that you were
collecting down in Florida'?

A. I (Jon't recall. I have done that on some
occasions and on others have not.

MR. DEtITSCH: Just answer the question you're
asked.

BY MR. OLSON:

ALDERSON REPORTING COMPANY, INC. Page 7 to Page 12
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O. Do you remember in the test you did in Florida

rou~nlY how many data points you collected along the mobile
run.

A. I don't remember.
Q. In order of magnitude, do you believe it was on

the order of ten? On the order of a hundred? On the order
of a thousand?

A. More on the order of a hundred.
Q. What other occasions do you recaJl on which

you've, yourself. conducted field mtensity measurements of
teleVISIon statlons?

A. I really don't recall many that I can speak of
with any confidence without reviewiug ply records. I do
recall one that was conducted in the RaleIgh-Durham area
mll1!Y years ago?

lJ. Do you recall what the station was there?
A. No.
Q. Do you remember being in a truck in Raleigh?
A. Yes.
Q. And did you have an antenna on a mask on that

time as well?
A. Yes.
Q. Do you remember how hiah the antenna was?
. MR. DEUTSCH: Well, robject to that question as

ambIguous.

Page1ll
BY MR. OLSON:

Q. You mayanswer.
A. I don't recau the ~eight The purpose ofthat

measurement or te~ as It were, was to determme the chanae
that had occurred aner the installation of a new antenna.
But. other than that, I don't recall any specifics of the
pro~t.. Was this for the station's own puJP.ilSCS or was
this or submission to the FCC or some other official body?

A. For the station's own ~"P2SCS.
Q. The te~ that you did ofWI'OO and another

station in Florida, was that for the station's own~
or for p'urposes of submission to the FCC or another body?

A. It was for submission to the station only.
Q. Have you ever done si~ intensity me&SURImODtl

of a television station for submISSion to the FCC?
A. I'm SOllY.. I can't recalll!llY incidODtl whore

it was for submission for the FCC.
O. Do you recaJI whether anyone else in your firm

has aone sip! intensity measurements ofteIevisiOll
stations for submission to the FCC?

A.. I can't be certain. So I can't reaJly answer that
question.

Q. Do you have some recollection?
A. I recall many instances ofmaking measurements.

Page 15
But I can't recall the exact purpose or the reason that the
measurements ~ere made. THey were varyins reasons for every
measurement bolllg.made.

O. Am I rig\ttlhat you do rec:all other occuiou ca
whiCh people wit!u'.!'Ur firm have dono signaJ intensity
measurements ofTY statlons?

A. Yes.
Q. Which ones come to your mind right now?
A.. The most significant one - the most memorable

one that comes to my mind riabt now would have been for WSN
television. That's in Elkhart, Ii1diaaa..

Q. And what was the purpose of those tests?
Iii.. To investi8!lte an ap~t performance problem

at the station and Then to determine the effectiveness of
remedial action that had been taken to try to cure that
performance problem.
. Q. Was this something that the station was doing for
Its ownj?urposes?

A. Yes.
Q. And not for submission to any' governmental 1JI?dy?
",. Yes. As opposed to submission to the FCC, it was

for Its own purposes.
O. And were YOU present when any of those test of

wsN were done?
A. Yes.
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O. How were they done?
Ji.. At the time they were done, which was a long time

ago, the equipment was carried in the truck and an elevated
milsk was used to hold an antenna.

Q. Do you recall at what height the antenna was
dunng the test?

A. Not precisely.
O. Roughly?
A. It was at the maximum height of the mask where

the masle was rigid. The purpose was to try to get above the
trees that were aIong the toa4 where we were making the
measurements.

Q. Would your best estimate of the height of the
antenna be 20 feet? 25 feet? 30 feet? 35 teet?

A. Once,~ I would have to estimate. Based on
my recollection, it was between 20 and 35 feet.

Q. And were you using the same van for the tests in
Indiana that you uSed in Florida?

A. No, not at all.
Q. When you were the tests in Florida?
A. I don't i'ecall the exact date. But it's been more

than five years ago.
Q. And when were the tests in Indiana?
A. Quite a bit earlier than that. Perhaps as many

as twenty years ago.

Page 17
Q. I thought I heard you say. but correct me if I'm

wrong. that you recaJ1 having done some signaJ intensitY
measurements oflV stations in the last five years. Did I
get that-

A. I believe 1 probably have. I would have to checle
my records.

Q. Is there any occasion in the last five years that
you can now recall in which YQU've done field testing
measurements ofa lV station?

A. No. I do not.
O. Are.Y..ou familiar with a section that's in Volume

47 oTthe CFR that has the number 73.686?
A. 73.686?
Q. Yes.
A. I'~ f~ili¥ with that section generally but not

as a sJH!.Cific Cltatlon.
~. In general. what is the topic covered by Section

686.
MR. DEUI'SCH: I don't understand the witness'

answer. Could..,You read it back?
THE REPORTER: •Answer: I'm familiar with that

sectionAe_ne~lJy"b~tnot as a specific citation.·
THE WITNESS: I'm familiar with section part 73

of the rules but not 73.686 was the number? .
BY MR. OLSON:

Page 18
Q. Yes. Are you aware that Section 686 describes

procedures for~ng out si~ intensity measurements?
A. As I said, I am not sJlC!:ifically aware of what

Section 686 says. I could review the FCC rules and fmd
that section. And 1probably would recall what it says
having been familiar with the rules.

O. Sure. To the best of your knowled,ge does the FCC
set fOrth procedures for measu~signa! mtensity by
taking measurements inside the homes of viewers?

A. Sianal intensity measurements?
Q. Yes.
A.. No.
O. To the best of your knowledge does the FCC set

fortli procedures for cOnducting sigJi'a1 intensitY
measurements using hand held antennas at theneight of IS
feet?

A. The purposes specified in FCC rules for taIcina
signal intensIty measurements do not deal with hand neld
antennas.

Q. Let me askYOU to please take a look at Exhibit
2 for a moment TIiat's the Missoula field notes. And 1wonder
if you would tum y'our attention in particular to a
page with the number at the bottom right-hand comer PTM
010014.

And I direct your attention towards the middle

ALDeRSON REPORnNG COMPANY. INC. Page 13 to Page 18
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Page 19
of the page. There's a line with a typed word description
and then there's some hlllldwritten notes there. Do you see
that?

A. Ofcounc.
Q..Could you just read what you believe those words

to say Illto the record?
A. That's the line that's begin description? It's

the preprinted word description and as~ tor a note. The
note says in driveway approximately 100 teet north of road,
approXImately 500 teet south ofhouse.

.Q. Is it your understanding that - you were in
Missoula?

A. Yes, I was.
Q. lue these your own notes?
A. They are.
Q. These are notes from location No.6 in Missoula;

is that correct?
A. Yes.
Q Did you do the field intensity measurements at

location six III Missoula approximately SOO feet south of the
subscriber home?

A. Yes.
Q. Let me ask you to please tum to the document

that's been marked as Exhibit 31
A. Before we leave this document -

Page 20
MR. DEUTSCH: You answered the question. I(your

answer is not com~ete, then complete your answer. Don't
volunteer additionil discussions.

THE WITNESS: Okay.
BY MR. OLSON:

Q. Dict~ have an additional observation about
document PTM 010014?

A. No.
Q. Did you have another observation?
A. AboUt?
Q. What was the observatioa that you were about to

make?
MR. DEUrSCH: The witness is here to answer

questions not to give you dissertations. I don't think it's
appropriate to aslt him what were Y9U thinJcina.

MR. OLSON: No. fm aslting what lie was star1:iDa
to say.

BY MR. OLSON:
Q. You may answer.
A. What I wassa~ is that the line thats labelecl

descri~on is preceded 6Y an asterislcJ.
Q. Yes.
A The asterisk above refers to a note that says due

to prior, quote, tramc in house which is what tho
inQjviduaf that I spoke to at this residence told me that

Page 21
they did not want measurements made in their house. So
measurements were - it says measure outsido. So the
measurements were made outside.

Q. Did the sublcriber have company or somcthina?
A. No. It said pqor traffic ill house. I don't

know what he meant bY. that. That. why I. put it ill quotIIII
because I wasn't sure What he wu sayiua.

Q. But in~ eyent, tho testiJlg w.sClone about '00
feet south of the subscriber homo at location six iD
Missoula'l

A. We did not want to go onto his prooortv. Rillht.
O. Let me ukyou ifY9U would tum nbw to Exliibit

3 ana ask~ to taJte a loolt. if~~ at PIjP.l 100".
In particular, if Y9U dOll't mind my leanins over, l"'d lib
you to take a loOk at the handwntten wolds that haw •
arrow next to them ill the middJo of tho P.&Io.

Could you just read those handwtittim words into
the record, please?

A. As best I can. This is not my handwritina. .
Let's see. Customer would or could - would I 5'elieve 
not respDf!d to calls to set the a-e-pot~~J appo~cnt, I

Bresume that means. Street test ilone IIISWIIQ. I belteve
hat's what it_says.

O. And turfher down on the P!lP, am I correct in
reaalllg it to say. quote: Observation of customer's antenna
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Irom street, un~ote?

A. Ye.s. That appears to be what it says.
O. Is It your understanding that at thiilocation

in Missoula which I believe tODe location No.3 that the
testing was done on the street and not in the driveway of
the subscriber's home?

A. Yes.
Q. And let me ask you to tum four ~es further

baclC in Exhibit 3. Aaain. do you see in the comments line
towards the bottom Ol'the page that it says, quote. observed
from street?

A. I see that.
Q. And is it Y.!!UI' understandiNI that the testing at

location No.4 in Fresno was carried out on the street and
not in the driveway of the subscriber's home?

A I see no reference to driveway. I just see the
reterence from street. So I assume that what wu - the
person hent has put down observed from street.

Q. My question is not OIIIy the observation of the
household's antenna but is it~r undemanding that the
te~ ~at your.engineers did tor you was done on the street
and not III t1ie dnvewayJ

A. What you're asking me to look at here does not
deal directly with the measurement that was made. It's an
observation. fm uncomfortable in saying that this in

Page 23
itself says the measurement was made from the street.

O. Let me direct~r attention to the bottom ofPTM
.I09S9 where it S4ys rbelieve, quote, customer refused
mslde~ unguote.

Does tHat make )'Ol,I more comfortable that tho
testing here was done on the street?

A. It makes me more comfortable that the testiJlg was
done outside the home.

O. CanY9U think ofany reason why your eaaineers
would have Observed the antellaa oafy frOm the street and
made their notes from the street ifthey had been able to
get access to the home's driveway?

A. I would have to be guessin& as to what actually
occurred between -

MR DEUTSCH: Don't guess.
THE WITNESS: I won't~. But fm saying to

answer that I would have to guess What happened betWeen Mr.
Doty and the homeowner.

BY MR. OLSON:
O. Let me ask you to look at Page 10087, please.

Andl direct your aftentioa to the mKldle ofthe page. Do you
read those words as I do, handwritten words to say,
quote: Unable to get close to house. unquote?

A. Yes. Yes,l do. .
Q. And does that lead you to believe that at

Page 24&
location No. II in Fresno that the measurements that that
your team made were made on the street?

A. Once. again, that one line does not indicate to
me where the meuuremeldl were made.

Q. If thllY. were, in tact, unable to get close to
house as this line indicates and they dill the measurements
on the street, would that have bo«i a violation ofyour
instructions'l

A No.
Q. And in Missoula you did. measurement on the

street; correct?
A. Can you tell me which instaDt -
Q. Let me ~y this. In Missoula you did a

measurement '00 feet south ofthe house; correct?
A. Yes. .
Q. WU that a mistake for you to do that?
A. No.
Q. Whynat?
A It was the closest practica1location that we

could get to the address.
Q. And at the location in Fresno where the note said

street test done instead - that's in ql.Jotes - was it a
mistake tor the enP-rs working Tor you to do a street
test?

MR. DEUrSCH: Just a moment. You said something
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that said street test done instead. Are you quotin&7_ "_

MR. OLSON: Yes. I was quoting from"YrM 0100.55
which sa~. ~ote: Street test done msteaa, unquote.

BY MR. OLSON:
Q. Did the eng#leers wor~ under your direction

in Fresno make a mistake by doing a street test instead at
location No.3?

A. No. They were following my directions.
Q. SO you're not telling the court that the data

that wcre gathered on thc strect at these locations are
invalid?

MR. DElJrSCH: I don't know what you mean by
invalid. I llJIl.&QIDgjo objcct on that basis.

THE WITNESS: I had a more fundamental question
about thc gucstion. Thcre ap~ed to be a doublc ncgative.

MR:. DElJrSCH: Leit's wait. 111 object to it aDd
Mr. Olson will respond and then you can answer a qucstion.

BY MR. OLSON:
Q.. As a profcssional~~I you arc com(ortable

reJX!~ to the court the results tnat you or CI\IIU1eers
working under your direction obtained on the street at
locations in the Missoula and Fresno areas?

A. Yes.
O. While we're looking at Exhibit 3, I wonder if you

would take a look at Page 1 OOS 1 for just a moment 1 direct
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your attention, 411..ain, to the comment at the bottom
right-hand side oTthe~e. Would_you just read that into
die record as you reaQ thOse words'T

A. This was one is ~tty difficult to read.
MR. OLSON: 1.et me lust ask you. Did vou got a

chance to bring your origina!s 01 these documents? IIWi
!eft Steve a message abOut that. I don't know ifyou sot
It.

MR. DElJrSCH: You asked for the orillinals of his
field notes and he didn't bring those. That's whafI
understood your -

MR. OLSON: fm sorry. I meant the field notes.
THE WITNESS: Let me tellyou what I think fm

see~: Customer refused to, looks like, investiDte in
hardware. Now it gets difficult for me to read.10 - the
last -

BY MR. OLSON:
Q. Let me give you an interpretation and tell me

whether this mikes sense to you. To work with - that's "W"
slash - weak siW18l?

A. That could fit.
Q. Lct me direct your attention to y'<!ur rcpQrt, that

is EXhibit I, for a moment and to the table that is the lut
page of Exhibit I?

A. Tablc4?

Page 27
Q. Yes.

The page we were just lookina at with the comment
that we just reid into the record. thatwu location No.2
in Missoula; is that correct?

A. It's marked as No.2 in the upper ript-hand
comer.

Q. And lookina at Table 4 in Exhibit l,your
engineers measurec1 the field strengt!l outsicre or noarbv tho
home at location No.2 in Fresno as beins 69 dBu; is tDat
correct?

A. That's correct.
Q. And that's greater than Grade B intensity for

that station; correct?
A. What channel is that 
Q. It's UHF.
Pi.. Yes, it is.
O. It would actually be above Grado B intensity for

any Ttind of station, wouldn't it?
A. The U's are hiRher than all of these.
Q. But 64 is the fi'ist!cst Grade B number; riRht?
J!... Sixty-four is the Grade B intensity for UHF

stations.
Q, Let me direct your attentioo to.....Y9!Jr exP!=ft

repprt, Exhibit I, and In ~cularto Table 2 which I
bclieve in this version is &bout four pages from the blu:k.
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I direct~r attention, Mr. Culver to line No.

4 ofTable 2. Do I correctly understand this table to
indicate that at location No.4 the engineers wor~g under
your direction measured the field strength ofKPAX outdoors?
Pardon me. You and engineers working with you measured thc
field strength of KPAX outdoors?

A. Correct.
Q. And you were using y'our own standard equipment

and not the nomeowners equipment; is that correct7
A. That's correct.
Q. And the si~ strength that you mcasured was

113.2 dBu's' correct?
A. It's labeled as 83.2 dBu's slash "M."
Q. But that dBu slash "M" is what - that unit is

often called dBu's; correct?
A. Yes.
Q. And that's, for ClWIlple. in the FCC r~ulation

that i:lescribes 64 as being Grade B for a UHrstation?
That's in dBu units; correct?

A. It's dBu slash "M." It's dBu with the
understandin~atit's a field strength value. This is a
direct field s value.

O. But the .2, we are judging against the No. 64
whiCh is the minimum for thIS partlcufar unit; correct?

A. Yes. Since they're both field strcngth, I

Page 29
usually canjud.ie it that way.

Q. AnQa field strensth of 83.2 is nearly - strike
that.

A field strenlZth of - strike that.
MR. DElJrS"CH: If you're pressed for time, why

don't Y9U moye on. You have the numbers. You can do your
own anthmetIC~ timeyou want.

BY MR. OLSON:
Q. We have switched from IOEO to KPAX which is

reason for my confusion for which I apologize. KPAX is on
Channel 8; correct?

A. Yes.
Q. SO the Grade B number for Channel 8 is S6;

correct?
A. Correct.
Q. SO the field strenstlJ of 83.2 that~ measured

at location No.4 in Missoula, that's in anthmetic terms
more than ten times stronger than Grade B intensity;
correct?

A. Do y.<!u mean arithmetic in voltage ratio or
com..PUing dB to dB?
. I.l.. I mean, comparing field intensity to field
intensity.

A. :As in decibel terms or in arithmetic terms?
Q. In arithmetic terms.

Page 30
A. Yes. It is more than - doing the equation or

the calculations in my hud -
MR. DEUTScH: Just answer yes or no.
THE WITNESS: Yes. it is.
BY MR. OLSON:

Q. I(you go up.by 20 dB in this unit, that's at a
tcn time Increment; IS that correct?

A. Ten times volrHe ratio with other assumptions.
O. Let me now direct your attention to location No.

6 in Missoula. You also measured outdoors using your own
standard equipment there; correct?

A. Correct.
Q. And you measured the signal strength there to be

102.2; is that correct?
A. Correct.
Q. And that's more than 100 times as strong as S6

dBu. thc Grade B minimal; correct?
A. Correct.
Q. Now on Pa~ 3 of your report, that is Exhibit I,

arouitd the mjddle pr the page, you say this and you can make
sure I'm quotma thiS correctry. quote:

In two olher case~ one where the otT-air antenna
sys.tem was su~pectcdof malfunctio~.and one where only
an Indoor rabbit ear antenna was used, the temp'oJ'!U'Y antenna
was used to provide outdoor mcasurementsanCi observations

XMA.X(5/5)
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after the indoor measurements and observations were done,
unquote.

Did I read that correctly?
A. Comet.
0 .. Turning, again. to the tables at the back of

Exhibit I.
A. Table?
Q. Table 2. Am I correct that the two locations

that you were referring to in the sentence that Ijust read
are locations I I and 13?

A. Correct.
Q. Have you read Mr. Cohen's supplemental expert

rep(lrt?
A. No.
Q. Now at location No. II, Table 2 indicates that

you measured 58.1 volts at the end ofyour transmission line
from a standard receiving antema; is that correct?

A. No.
Q. What is that 58.1 figure'~
A. dBu.
Q. Okay. And given the particul1l! equipment that

'lou were usmg, can you convert that tor me to a dBulm
figure'?

A. No.
Q. What would it take for you to be able to do that?

Page 32
A. It would take a calibration of the equipment that

was being used that is not available. ~ tar as I know,
it's not l!9SSible.

Q. Tell me what you mean by calibration of the
equipment'?

A. This m~ take a minute.
Q. That's tine.
A. The last column on Table 2 has to do with field

~gt!t m~rements. measuring the field streagth of the
radiO sianal In the area.

The column preceding that labeled receiver input
is just that It is a measurement at the in~t ofa
receiver under test. It is not a field strength
measurement. They are com~ents between the receiver under
test and the tiel,!, tile signal in the air that would have
to be calibrated lI1at are not calibrated.

Q. Iq your. repoJ:l, you indicate that 49 dBu of
receiver Input IS eql!lVilent to Grade B.

Do you rec&l1 making a statement like that?
A. With c:larificatioo.
Q. Do you want to claqty that. wease?
A. What I state is that the FCC aetermined in 195 I

that a receiver input sip of49 dBu - dec:ibeb relative
to one mic:rovolt at the in~t ofa receiver with inl!Ut
tenninals of 300 ohms delivered a, quote. Orade B servic:e
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quality picture. And. that taking u,to 89C0Ullt rele~
tac:tors and assume taeters or typical taetors at that tuDe
that it required a 56 dBu slash "M" signal level toJl_rate
that;49 dBu. signal at the receiver to generate the Gn1de B
quality sernc:e.

Q. Now, the 58.1 dBu that Y.OU m-red at the bottom
of your transmission line at locatioD II, is it fair to
com~ that with the 49 dBu numberthat.~just mentioned?

A. 58.1 on Table 2, to compare that witb die 49 that
wasjust mentioned?

lJ. Yes.
A. Being tltat tI1~ are voltage levels measured at

the same locatJon. y-os.
Q. 58.1 is 9. I dBu above the 49 number that you just

specified; correct?
A. Assumi!18 9.1 is the correct value, r!S' It's dB.

You'd have to leave otTthe ·U· when youre comparing those
two.

Q. Okay.
Do you have~ reason to believe that the

antenna thatj'ou used liad 9 dB ofgain more thllll the an1ema
that the FCC was assuming in 19S17

A. I have no idea as to what the gains might have
been relative to what they used in 195].

Q. What was the gam of the antenna that you were
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using?

A.. I don't know.
O. From your knowledge of the 8l'i:ns ofantemas,

what's the order of m!lfil\ituae of the gail! of that antenna?
MR. DEUTSCH: What antenna?
BY MR. OLSON:

Q. The antenna that you used at location No. 11 in
Missoula.

A. I would have to just guess. But you say - is
that wh~tj'ou're asking me fo do?

Q. What's your beSt estimate']
A. Charmel 8 - and this is a radio stacking antenna

- somewhere betweaJ two and four dB. As you say, it's a
guess.

Q. And wbat'sj'9UJ' understandiJm of the gain of the
an1ema that the Fcc: was usumins in 1951?

A. I would have to consult the aocuments on which
this discussionap~ the FCC third report in order 1thinks
it's call. But it would Ilave been in that magnitude,
less than ten dB more than one.

O. So the antenna YOI:I were using~ believe to be
rougllly comparable in gain - not radic'ally ditlerent in
gain trom the FCC was usuming.

A. Not radically different would be a fair
statement.

Page 35
Q. Given that. can Y09 - is it realistically

poSSible to be measu~S8.1 dBu at the receiver in~t and
to tiLil to have 56 dBulm in the air where the antenna is
located?

MR. DEUTSCH: Objection.
BY MR. OLSON:

Q, You may answer.
It'.. I have no idea. I canaot make that estimate.

I would have to rely on measurements. I don't want to
spe£Ulate as to what a gain or loss in the system miaht be.

O. In order for 58.1 to - for'you to measure Slf.'1
and have less than 56 dBulm in tlie air. there would need to
be 9 dB ofdifference~ your system and the FCC
system' correct?

MR. DEtrrSCH: Objection.
THE WITNESS: The levels would be different by

90. I have not done the ma~ you have. But there's a
difference in level That is all I can say.

BY MR. OLSON:
Q. 58.1 minus 49 is 9.1; risht?
A. I'll ace:ept 9.1. That's tme.
Q. Am I correct that there would have to be a .

differenc:e in the an1ema and transmission line systems of
9.1 between your system and the system the FCC was assuming
in order to not get 56 - to not have 56 dBulm in the air .

Page 38
at the location where the antenna is located at?

MR. DEUTSCH: Qb.jection. The witness has already
said he doesn't - he can't tell you -

MR. OLSON: He can answer.
MR. DEtrrSCH: Yes, he can. But you're really

gettina tar atield just in speculation. I think the witness
flas arread...Y indic:i.ted he iIoesn't think he can do that

MR. OLSON: Thank you for coac:hiJ!g the witness,
Mr. Deutsch. I will uk YO!! not to do that in tne future.

. ¥R. DElITSCH: r~ repeating what the wi1ness told
you In hiS~s~ to ~ guestlon-

BY MR. OLSON:
Q. Mr. C~V$.Y9U may answer.

MR. Deu 1 SCH: - not two questions ago.
THE WITNESS: rm goins to ask Y!'!J to try to

clarify or simpJify YQUI' question !*:au. I aidn't heir a
clear ~stion in It It may have been lost in the
preamble.

BY MR. OLSON:
Q. Sure. The FCC in 1951 said that ifyou have,

with the an1ema and transmission line system that they were
assuming, if y'ou have 49 dBu rec:eiver Input, that that would
mean you haa S6 dBulm in the air at the antema; is that
correct'~

A. That's correct.

XM"X(1II1
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III Q. SO in order for - if we accept what the FCC said
121 as true and if~ou have 9.1 dBu of receivcr input voltqe
: 3) hirer than the FCC said was the minimum needed to inaicate
: 4) 56 dBulm in the air. then you can be confident that if you
: 51 have 58.1 of receiver input voltage with your. dB~r With
(61 your antenna system that there must be 50 dBu in tile air
171 unless your system is losing 9.1 dB compared to the system

the FCC has set?
MR. DEUTSCH: Objection. I'm not going to repeat

the grounds.
THE WITNESS: If I can remember. Like I say. I

cannot state what the relationship would be to the voltage
measure at the output of our antenna system with the
receiver to the fielCl strength in the air. This is not a
calibrated field strenath, field intensity measuring system.

BY MR. OLSON:
O. I'm going to direct your attention to location

No.13. DO you see that you've indicated that the receiver
input voltage was 93.8 dBu there?

A. Correct.
Q. Can you take a look at the lut four pges of

your field notes tram Missoula which is Exhi6it 2, pl_?
A. Are you refe~ to 0028 to start with?

MR. DEUTSCH: If you could just do a page number.
BY MR. OLSON:
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is an arithmetic value and it has to be convened to a
logarithmic value. The fonnula in this case is 20 times the
log of the ratio of - the logarithmic is a base ten - of
the ratio of49 to one plus 00. It's a conversion from
millivolts to decibels relative to a microvolt.

Q. That sounds like measured field strength?
A. No. That's voltag,e.
Q. But YOU said decibels relative to a microvolt.
A. That's correct. Not a microvolt per meter, a

microvolt. There is a vast distinction.
Q. Ifyou wanted to - if you knew the

charactenstics of the antenna and transmission line you
were usin,g, how would YOU conven from the receiver input
volts in dBu to measured tield strenath in dBulm?

A. You would apply the calibration infonnation from the
antenna used. .

Q. SO using some numbers that you think are
realistic, can you just give me an example of how you do
that?

A. lcan't.
Q. I'll give Y9U some numbers. 60 dB of gain for

the antenna, I dB of loss for the transmission flOe.
A. I'm sorry. I'd have to take time to work that

out with a com~ter. I'd have to be sure of my answer.
Q. I'm not isking you to give me a specific number,
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Q. CertaiJl!y. 10030 through the end of the exhibit.

Can you identi~ for me on those pages the source, either
where the num6er 93.8 comes from or how it was calculated
from a number on these pages?

A. 93.8 is the - is liStea as the receiver input
voltage in dBu. The lut two pages, P~e 0032 and 0033,
have to do with the sup,p!emeiltal test tHat was made on
location 13. That was indicated in the text and this is the
results that's reported here.

Q. Is the number 93.8, is it on the pages where you
describe the .supplemental test?

A. Yes, It IS.
Q. Where it that number?
Iii.. Do you see up at the top where it says "R" in~t

and it has meter and It has 49 in<! after it the term mv is
circled?

O. Yes.
A. That is the value that was read directly on the

meter.
Q. Is that a dBu number?
A. No, it is not It is a vo~e number that after

taking into account the calibration ofthe meter and tho
measurement system, it's converted to 93.8 dBu.

Q. Let me Just ask you whether you're confident that
that IS a receiver input dBu number as opposed to a measured
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field strenath dBuIM?

MR'. DEUTSCH: Could I?
THE WITNESS: Yes.
MR. DEUfSCH: - have P!lrt of tho~on read?
THE REPORTER: "Question: Let me just uk you

whether you're confident that tl1at is a receiver input
dBu-

MR. OLSON: I better start that guestion again.
If you could let me finish the ~uestionbetore you -

MR. DEUTSCH: Allow the ql!estioner to finish the
question. aJlow me to object. EverybOdy else is finished,
yous~ak.

MR. OLSON: Let me ask the question a different
way.

BY MR. OLSON:
O. How did you go from the 49 number to the 93.8

number?
A. By applying the conversion factors and

calibration factors associated with converting from
arithmetic miJlivolts to decibels.

Q. And how specifically do you do that?
A. Give me just a moment, pl_, to review what

numbers were -
Q. Sure.
Iii.. In this case. we have a value in millivolts which
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just waJk me throuah how you do it?

A. You specitled a gain for the antenna. You have
not sPC9ified something i:alled the antenna factor.

O. What's a ~icar antenna factor?
1\. At what frequent:Y and what type ofantenna?

There are too~y vanables.
O. For the Radio Shack antenna that Y9Y were using.
1\. It is unknown. We can guess at it. You can

guess all you want. .
Q. Just givc me a number that is a plausible number.

I won't hold you to that.
MR. DEUTSCH: Wait a minute. I object to that.

You're ta!cini this man's deposition under oath and you
cenainly intend to cross-examine him on basis of tnlS. So, of
course,~u're.,jlo!J!gto hold him to it.

BYMK. OJ:SON:
Q. No. What I want to know is with some

illustrative numbers how Y.9l! go about going from the voltage
numbers to the measured fielcr strength numbers. I'm not
saying that these numb!'rs hav~ to be the right ones for any
system. I Just want an Illustration.

A. Hypothetical, let's work from the field in space
jmpinging on an antel,Vl&. Depending 0!1 ~e frequency
Involved, an antenna IS made to a certam SIZO to worle best
with the frequency involved. Depending on the size of the

Pag••2
antenna which is dependent on the frequency, the antenna has
what is known as an antenna factor.

The antenna factor is, simplistically PUt a
ratio of its size to tho wavcl~tIiofthe Sl~ that's.
impinging on the antenna which is detennined by frequency.
That IS one of the calibration factors that has tobe
considered.

Then in addition to that you can consider the
antenna losses and the system losses and the transmission
line loss. That antenna factor is a number that's
detennined by, for calibrated instruments, bypu~ the
antenna into a mown calibrated field and measuring the
response of the antenna. It varies with the frequency.

Adding extra elements to the antenna - directors,
reflectors - what I was taJkiruz about previously
was a reference for astandard'dipole antenna. Adding extra
elements to the antenna changes Its gain and modifies Its
directional pattern. That also affects what voltage the
antenna will supply as an output voltage.

Q. Do I correctly understand that ifyol) havc an
antenna system whose characteristics you do not know, you
cannot detenninc the field intensity in the air simply by
knowing the dBu receivcr input voltage?

A. We can approximate It, stating the basis for the
approximations. But we cannot know precisely unless we

_.._-_._-----
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SUb9.·ect the antenna to a calibration test.
. And are ou re~d to make an a roximation of

the leld stren~~ in ~e airat location No. ff based on
the 58) dBu Jb'::tyou measured ~t the end of the
transmiSSion Ime from your standmg antenna?

A. Not for that location.
Q. Are you prepared to do that for any location?
A. Not for any of the locations in MissoulL
Q. Are you prepared to do that for any location in

Fresno?
A. An app.roximatio!\, yes.
Q. And why the ditference between Missoula and

Fresno'7
A. Because the Missoula antenna had one of the missing

parameten that is needed to malee an approximation
of that value.

Q. rm sony. You have more information about the
antenna and trailSmission line in Fresno than~ do about
the antenna and the transmission line in Missoula"

A. Yes. .
O. Is that another way of ~ying that in MIssoula

y'ou lio not have what you considerto be reliable calibration
aata but in Fresno you have somewhat reliable calibratioa
data" Is that fair?

A No. It's not fair.

June -t, 1991
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A. That. in itself. might not be relevant but it

:2 : would be nice to know because you might check a couple of
( j I other things regarding the twin read versus the coaxial
141 cable.
(5) Q. What thirlgs would y.ou check"
(61 A. The twin ICad hasn't been used for a very long
(7) time and you m~y suspect that it is improperly routeO or has
IB) not been Il1&IIltamed.
(9) Q. What about the presence or the absence of a

(101 baluil?
( 11 I A. That is one of the elements within the system
112 I that I said~ need to aecount for losses. Matching
(13) elements rth~ is the term I used.
(14) Q. Not being a ensjneer. do I correctly understand
( lSI that If you. put together e\""ents that are operating at
(16) ditferent trequencies - if rm using the wrong term. you
( 171 correct me - that there is SUCheatb' as a mismatch that
(18) can result in the loss of silDl8l ?
( 19) A. There can be, quou,t. nmisma hes in the system
(201 that can result in the loss 0 siaal~?
(21) O. What is a example ora mismatch?
(22) A. Mismatch imoed8nce in a system.
(23) Q. And is tbato&ms?
(24) A. Gains is expressed as ohms.
(25) Q. What's a rial life example ofhow you might have

~MAX(III)
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Q. Tell me why it's unfair?
A. We have missing in Missoula one critical piece

of information that is present in the Fresno data that
allows for an approximation of the antaIDa system ad that
is just p'lain missmg in MissoulL

Q. What is that critical piece of intormation?
A.. The antenna gain relitive to a reference to

dip<!le antenna.
Q. Do I undentmd correctly that ifyou do not know

the antenna gain ofa particular antennacom~ to a
dipole ant~ that you cannot provide a estimate YQU feel
comfortable Wlth abOut what the strensth is in the aIr based
on the receiver input volts at the bottom of a tr8IISmission
I· .~me.

A. rbelieve I follow your question. Ca you
restate It.

Q. Let me, indeed, take your su88estion. Mr. Culver.
and rep.hrase the quest10lL

If I come to you and tell you that I have
measured SO dBu of receiver in~ voltqe at the bottom of
a transmission line trom a particular antenna, what do you
need to know in order to be contident that you can assess
the tield strength in t,he air whe~ the antenna is located?
. A. The purpose II to determme the tJe1d strength
In an area.

Pag."
Q. The field strength around the antenna?
A. I need to know all of the losses ad ... in the

system between the instrument that you're.\}IiI!& the twe
of instrument - that's calibratioa - them~ that
you u~ed and the ~culars of the IftteIItlU used iiicludiftl
Its S!WI and antenna factor.

l..l. And if one had a real world antenna as opJlOA.d
to an antenna that you had just hooked u.p. fQf a fest that
yO!! we~ doing as a protCaioaal. what Jtinds of lossa and
gams might occur?

A. Iii each~ of the syt!eID?
Q. Ifyot,l could talce me through the different parts

aboUt what the losses and.Pias are that might occur.
A. Transmissionline lOa would be deilendent on the
~ of line, the frequCft!:)' and the lensth of the line. It
might be a dB or two. !'JrJ matching components you have may
have some measurable loss.

The antenna gain is deoendentu~ the fre9uency.
the number of elements and their array and the vo~t&8e
induced in the antenna elements by the field that it's
immersed in is dependent ul'09 the antenna factor for the
elements that are sensitive at the frequency of the site of
your antenna.

Q. Would it be relevant to know whether there was
a twm lead as opposed to a coaxial cable.
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a mismatch in impedallces?

.A. Ij~ have to create an example ofsomebody not
usu!s the net compc;met)ts.

l..l. If aTransmissionlino has been bent - strike
that.

If a COIXia1 transmissioa !iDe has beens~1y
bent, could that result ill a loss of sipal strength?

A. It mayor it may' not.
Q. But it could unaer some circumstances?
A. It could under some circumstances.
Q. What about if the antenna has lost some of its

elements. would that make a difference for your purposes'?
A. It could under some circumswlces.
Q. If you were tryjq to fill\ll'O out the field intensity

in the air from a dBu figure atThe bottom of the
transmission line, would you wat to know what direction the
antenna waslIQinted relative to the station?

MR. DEUTSCH: Could I have the question read
back.

mE REPORTER: "Ouestion: If)'Ol! were trying to
fi~re out the field intensitY. inlbe air from a dBu tigure
at the bottom of the transmission line. would~ want to
know what direction the antenna was pointed relative to the
station"? .

THE WITNESS: If that were your purpose. In

Pag....
general in this case it's not the PUrJlOSO to determine the
field strenRth in the air based on tfie consumer's antenna.
There are Too !Uro' variables to aecount for.

BY MR. OLSON:
Q. Let me see if I UDderstand~. That, because

there are so may variables that you don't know about the
consumen' antenqas, Yo,J are not~ to malee assessments
of the tieldin~ in the air at the location of their
outdoor antenaa?

A. Not using the consumer's antenna.
Q. In those 1IIStanCes in Fresno ad Missoula where

you were do~ measurements with the consumer's antenna, you
are not p-rovidiiig as~ of Y9Ur expert testimony fi~res
tor the field strength in the air at tfiose locatiOlll; is that
correct?

A. I think that is correct.
Q. Thatis-
A. rd like to go over that question one more time.
Q. Let me trY it again.

In Table I, tor examp'le. for all but two ofthe
locations~ have receiver input volt fi8l1res but not
measured field strength numllen; correct?

A. Correct.
Q. Am I right that the blank. the II blanks under

measured field strength reflect the fact that you are unable
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Page 49
(" to translate the receiver input volts into measured field
(21 strength because you do not Icnow the characteristics of the
I 3 1 household receivmg systems?
14 I A. That's correct.
(Sl Q. Do YOU have an opinion about the field strength
161 in the air afany of the locations in Missoula or Fresno at
; 7) whic~ you or engineers working under your directions did

only inSide measurements?
MR. DEUTSCH: Can I have the question again?
THE REPORTER: "Question: Do you have an opinion

about the tield strength in the air at any of the locations
in Missoula or Fresno at which you or engineers woljting
under y'0ur directions did only inside measurements?"

THE WITNESS: I can form an opinion.
BY MR. OLSON:

Q. Have you formed an opinion?
A. I believe rve stated an opinion.
Q. In your report?
A. Yes.
Q. Can you lust read to me what you're referring to?
A. The Idea IS woven into the observations and

conclusions.
Q. On what page?
A. P~6.
Q. OfExhibit I?
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you s~cify it in dBu/m?

A. No, nor dBu/m.
Q. SO in p,lain English for the II locations in

Missoula at which you did only indoor measurements, you do
not know what the signal intensity in the air is above those
homes; correct?

A. Correct.
Q. And in Fresno there were a couple of homes where

your engineers were able to do inside measurements; correct?
A. Table 4?
Q. Correct.
A. There are two.
Q. And at those homes for the same reasons, you do

not WW what the signal intensity is in the air aOOve those
homes; correct?

A. We did not attempt to calculate the signal level
at those locations. That's correct.

Q. And you cannot calculate it from the data that
you collected; correct?

A. It was not the intention to calculate it from the
data that wu collected.

. MR. OLSON: Could you just read back the prior
questton... Qlease.

THE REPORTER: "Question: And you cannot
calculate it from the data that you collected; correct?"
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A. Exhibit I.
Q.. Can.,Y0u just read me the opinion that you're

refemngto.
A. nl read you several sections of this

observation and conclusions which will form the opinion.
In several cases the receiver location were

clearly behind terrain obstruction and the direct signal wu
blocked. The resulting low signal level p,roduced reception
that was then characterized by severe noise among otlier
defects. That was two sentences.

At receiver locations in the open. in valleys or
close to the transmitter with good line-of-sjght
propllgati~ the receiv.ed siglial ~as sigr,UtJ~t1y hi~er.

So me conclUSIon tliere IS thaf in Missoula the
signal level was quite~Ie bcc:ause of terrain in the
area the mountatnous terram.

Q. I think we're not communicating with each other.
Let me take another try at it.

Let's talce for example location No. lOin
Missoula. If you'll, talce a rook at your table No.2.
please?

A. No. 10. Yes.
Q. You measured 32 receiver input volts at that

location; correct?
A. 32 dBu, decibels relative to one microvolt.

Page 51
Q. Do you know what all the losses and gajns are in

the antenna system that the homeowner had at location No.
100 .

A. Are you aslcing me if I have applied a number of
decibels to that loss or gain fi~?

Q. No. I'm as~you whether you -know all of the
losses and gains in the homeowner's anteMa system and
transmission line at location 10 in Missoula?

A. No, I do not.
Q. Do y~u know the antenna factor for the anteMa

at location No. 10?
A. No. I do not.
Q. SO can-you tell me with confidence what the field

strength and dBu/m is at location No. 10 in Missoula?
A. No, I cannot.
Q. And is the same true for location No. I?
A. The same is true for every locati()fl, the way you

have asked it, that is, not reponed u a field strength .
measurement.

O. And you cannot determine from the inside dBu
numbers for the I) homes in Missoula where you did only
indoor measurements what the field strength in the air at
the antenna level is; correct?

A. I cannot specify in a value in dBu.
Q. You cannot specify it in the value that - can
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BY MR. OLSON:
O. Could you answer that question, please?
A. No, I cannot. It was not intended to be

calculated.
O. Talce a loolc, again, at Table 2•.pJease. of •

Exhibit I. There are tWo locations in Missoula at which you
can provide the court with reliable information about the
signia1 intensity in the air at the location of the outdoor
antenna' correct?

A. There were two that were measured. Yes.
Q. And at one of those. the signal was more than ten

times Grade B intensity-
MR. DEUTSCH: You've already. aslced this question

and we've covered that sp,ecific ~int. For somebody who's
claiming about have eno~gh time It'S odd.

MR. OLSON: TIiis is iildiig much more time to hear
your objection.

BY MR. OLSON:
Q. Do~ recall the question?
A. J~ the previous question and I reca11

answermg It.
O. Al the two locations in Missoula at which you can

confidently. give testimony about the field strength in the
air, both of those were far above Grade B; correct?

A. They both excecid Grade B.

Page 54
O. By at least a factor of ten?
A. I 6elieve our previous discussion on this matter

did establish that ten was one of the factors.
Q. And if we tum to Table 4 
/fl.. Yes.
O. There are twelve locations there at which you

conducted outdoor signal intensity measurements; correct?
A. That outdoor Signal intenstty measurements were

conducted. Yes.
Q. Pardon me. The engineers working under your

direction did that; right?
A. Thats correct
Q. And this is KJEO which is a UHF station I believe

we've previously established?
A. Correct.
Q. At location No.2 you measured a - pardon me 

your c:ngineers measured a signal ofgreater than Grade B
antenslty; correct?

A. That's correct.
Q. And the same is true of location No.3; correct?
A. Thats correct.
O. Now these measurements were done at a height of

15 icet· right?
A. i believe that's correct.
Q. If they had been done instead at a height ofJO
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feet, what is your best estimate of the ditTerence that
would have made in terms of measured tield strength?

A. There would have been an increase in measured
field strenRth.

Q. Wliat's your best estimate of the increase'?
A. I believe it's stated in the repon.
Q. Does 6 dB sound like the number you recall
A. I believe 6 dB is the number that was stated in

the rep<!n.
Q. SO, for example, at location No.4 am I correct

that your best estimate IS that if you had tested it at 30
teet rather than IS feet that the measured tield strength
would have been 69 rather than 63?

A. If the 6 dB is correct and if the measurement wu
made at that height isco~ there are other factors.
It was not measui'ed at 30 feet. It wu measured at IS feet.

Q. Do you want to just check Pase 9 of your feJX!n.
L~t me just~ you what I ... there iInd you tell me if
thiS sounds rimt.

A suitible UHF antenna factor adjustment from 30
feet to IS feet above ground level is minus 6 dB; correct?

A. That's correct.
Q. That means that you're expecting 6 dB less at 1.5

feet than at 30 feet'!
A. On the average, yes.
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A. ThAt'S correct
Q. Let me just ask ifvou'd take a look at the

Fresno lield notes which are Exhibit 3, please"
A. Okay.
Q. Let's just take a look at the antenna heights in

Fresno, if you would. First, take a look at the very lim
page of EXhibit 3 which is 10048. Do you see that'!

A. Rig!lt.
O. And do you see that Mr. DorY's crew recorded a

heignt of 205 feet above ground level~
A. Yes.
Q. And then ifyou tum to page - rm going to

reter to the page numbers just In terms of the last two
digits for simplicity. FiftY-one?

A. Yes.
Q. You see there was just a table top antenna there?
A. Yes.
Q. And 0505, do you ... there was a 305·foot antenna

there'?
A. Yes.
Q. And .59, do you see there's an indication pole?
A. Yes.
Q. Without any specific above ground levelligure?
A. Yes.
Q. And do you see, if you look at Page 63, that the
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Q. SO on the average ap'plying that average figure

at location No.4, you woulit expect to find 611 dBu at 30
leet; correct'?

A. We've introduced the conc~t here. On the
average the difterence may be 6 dB. But at any one
l1articular location it's liable to be something other thaD
that. Ifwe're tal!rJ.ns about an average ofalot of
locatioRS} the 6 dB IS a suitable correction factor. Ifwa
apply 6 aB to the number reponed for that location, it's
63 21us 6.

l.l. And at location No. 05 going through the same
proceduro, it would be 61 plus 0 or 67; corrict?

J\. .Ifwe applied the average 6 dB figure. you can
add It to every one ofthose.

Q. SO tluit ifwe make those adiustments then our
estimate would be that at locations four and five that there
would be a Grade B intensity silUlll at 30 feet; correcfl

A. That is not the value tharwas measured by my
crew. And you're asking me to comment on some oewly now
created values. If you make those adjustments, then the
values would be in excess of64.

O. But it is your view, is it not, that a suitable
UHF antenna factor adjustment from 30 feet to 1Sfeet above
ground level is minus 6 dB; correct?

A. That's correct.

Page5t
( 11 antenna wu 28 teet above ground level?
(2) A. Yes.
I J) Q. And do you see on location No.6 that there was
(4) no rooftop antenlla?
(51 A rm sorry. What P.B8e number is that?
(6) Q. Pge 67. fm !lJlOlogize.
(1) A. 677 Right. You S81it no indication of an
(8) antenna'l
(9) Q. Right.

(101 A. Yes.
Cll) Q. And the same is true, if you look at Page 71, for
(12) location No.7; correct?
113) A. Yes.
(14) Q. And ifwe look at location No.8, Mr. Daty or his
(151 crew wrote down pole without writing aown a specitic above
(161 ground level heiglit; correct'l
(1 7 ) A. Correct.
(18) Q. And the same is true at location No.9 which is
(19) at P!l8e 79?
(201 A. Correct.
(21) Q. And location No. 10, do you see that Mr. Doty
(22) indicated a 30·tbot pole?
(23) A That's~eOO83?
(24) • Q. I a~logize. Yes:
(25) A. That's lfescribing the amount not the height.
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O. But in terms of the actual measuremeatl you made

at 1S feet, am I correct that there are three loc:atloas -
No.2. No.3 and No. 13 - where Y.-O'U measurement at 1.5 feet
was 8"!!ter than Grade B intensity?

A. Those were numbers two - what were the ethan?
Q. Three and thirteen.
A. Those three are greater than 64.
Q. SO they are grealer than Grade B intensity?
A. Yes.
Q. And fm referrir!g to Table 4 in Mr. Culver's

expert repon which is exhibit No. I.
Now whenever you did outdoor measurement or your

engineers did outdoor measurements, they did them witIi an
anfenna at I S feet; is that correct.

A. That's correct.
Q. How did~ choose the height of 1.5 feet?
A. It was a height that was appropriate for the task

at hand for several reasons. It could Be conveniently
carried in a vehicle to locations. We constructed a
collapsible mask. It could be maneuvered by hand close to
the antenna, as close as practicable as we were permitted
to get. It was also guite close to the height seen at some
of the locations in tJie areas of the test.

Q. You went to Missoula but not to Fresno; is that
correct'?
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Q. Do you believe that antenna could be lower than

30 leet above IZI'OWId level?
A. It coulcfbe no hirer than 30 feet above ground

level.
Q. Couldbe-
A. Could be no himer than because -
Q. Right. But coUld it possibly be lower than 30

leet above ground level?
A. POSSibly, yes.
Q. If it has a mount from an underground location'!
A. No. The antenna does not have to be at the top of

the"pole.
l.l. Is ,it typical for people to put an antenna below

the top ot a pole.
A. Yes.
0, Do you know what height the antema was at

location No. 10"
A. No.
Q. Do you have any reason to believe it was lower

than 30 teet'l
A. I have no idea what the height was other than it

could not be above 30 leet.
Q. Could not be above 30 teet'!
A. It could not be above 30 - it could not be

higher than the height of the pole, I assume.
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Q. If the IXlle were on top of the house, it CKluld

certainly be higher than 30 feet, could it not?
A. It does not say that the pole was on top of the

house.
Q. But it could be on tQP of the house; right?

THE WITNESS: c-an I object?
BY MR. OLSON:

Q. I'm asking you whether 
A. No, It cannot.
Q. Why could a 30-foot pole not be on top of the

house?
A. Let's see if there's any supporting evidence

elsewhere in the document tbat says wliere the.~Ie is.
Q. Sure. Let's take a look at location No. f2 on

Page 91 please?
A. Nmety-one? Yes.

. O. Do you see that Mr. Doty indicated there's a
30-foot pole and that the antenna was 4S feet above ground
level?

A. Yes.
. Q. Does that suggest to you that the pole was on top

at tlie house?
A. It suggests to me it was on something. I don't

know if it was on the house or where it was. I was not
here. We could attempt to determine the answer to these by

111
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O. Tell me why?
A. Because it would have been impossible to measure

at 3S feet in the location where the homeowner's antennas
was assuming that perhaps it was on the house or if it was
close to the /fouse.

The reason for making the measurements required
us to have some type of convenient transportable,
correctable methOd to sUj:!J)Ort an antenna and to reconstruct
something on the order oDO or 35 or 4S feet or whatever
hei&.ht y.ou want to go up to become unreasonable.

l.l. So in your view It was fair to do a sillJl&! intensity
measurement at a height 20 feet lower than The
height of the actual household antenna at that particular
location?

A. Considering all of the factors, yes.
0, I take it tbat your answer would be the same for

location five where you tested at IS feet and the actual
household antenna is 28 feet?

A. Yes.
O. At location No.3 in Fresno, where you measured

87 dBulm in-
A. Page?
O..I'm looking at Table 4 of Exhibit 1. I

apofoglZe.
A. Okay. Location number what was it?
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Page 82
perhaps looking at photogra~sthat were taken.

O. We may have time to do that. But this document
No.1) I in Exhibit No.3 certainly indicates that there was
a 30-foot pole and that the antenna was 4S feet above ground
",vel; correct?

A. It indicates that there was a 30-foot P!lle and
the heiabt of the antenna is listed as 4S feet AOL.

Q. lfMr. Doty recorded these data accurately U1d
applying your com~ons~se"that means that the pole has to
be on~ of somethmg; ngh,tf

A. It has to be on something.
Q. Which migh,t be the house, for example?
A. It might be the house, for O1WJ1ple.
O. When we go back to location No. 10 which is Paae

83, that 30-foot pole might not be on top ofsomething elJo;
correct?

MR. DEUTSCH: He can answer the question.
THE WITNESS; I have no way of saying because

there is only one height given, that oftlie heigJlt ofthe
pole. There is no heIght above ground level associated with
It.

BY MR. OLSON:
O. I'm asking whether you can role out that this

30-foot pole is on top of something?
A. I can't role out it being anywhere.

PageS3
Q. If you go to location No. II, do you see
A. What pa~e?
Q. Page 87.
A. Duy. .
O. Do you see it says no offair visible and antenna

unaDle to VIew?
A. Yes.
Q. SO we don't have any above ground level data

there?
A. Yes.
Q. We previously talked about Page 91 which indicated

45·loot above ground level; correct?
A. Yes.
Q. And location No. 13 at Page 9S, you see that

there is an indication of a 12-foot pole?
A. Yes.
Q. And location No. 14, do you see that there's an

indication on Page 99 of an 8-foot pole?
A. Yes.
O. In your view was it fair when you were at-

Qareon me - when your engirteen were at location No.3 in
Fresno where your engineers indicated an antenna heig4t of
35 feet, was it fair in your opinion to measure the sigDill
intensity at 15 feet?

A. Yes.
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O. No.3. At that location you measured 87 dBulm

of tIcld strell2th at IS feet; correct?
A. Mr. IJOty's crew made a measurement and I

converted that measurement to dBu and it's reported at 87.
Q. I apologize. These numbers - are these, in •

fact, dBurm?
A. Using the method that's described in the report

based on the measurements that Mr. Doty made because he used
the same e!!IUiP.ment at every location, a conversion was made
and arrived at 87 dBulm.

Q. I'm asking the question only because the headings of
the two tables are different U1d I tiJc:e it that we could
~imp!y' add an over "M" to the top of the right-hand column
m TaJ)le4?

A. To be totally correct the way they're reported,
that's correct.

Q. I j~st wanted to clear that up. So I apologize
for re~atJng myself.

Your en.gineers measured 87 dBulm of field
strenstl! at IS reet at location No.3 in Fresno; correct?

A. Correct.
Q. What dBulm offield strength would they have

measured at 3S feet?
A. I don't know.
Q. Do you have an estimate?

PageS8
A. It would have been different.
Q. And is it y'our best judgment that it would have

been more likely higher or lower?
A. More liKely bigher.
O. And using the same p'rinciples that lie behind the

6 dB difference 6etween IS feet and 30 fee~ what would be
your best estimate on average on what the difference would
be between IS feet and 3S reet?

A. At this location?
Q. Yes.
A I don't know because we are not talkin,g about an

avera,ge - remember, we had this discussion aoout average.
This IS one particular location. It could be higher. It
could be lower.

Q. What would be your average of the differences
between IS feet and 3S feet not as to this particular
location but in general?

A. I have made know estimate ofthat difference.
Q. Would you expect it to be more than 6 dB;

correct?
A. You're reaching a diminishing return and it may

be more than 6 dB. I'm not sure by now much.
O. Yau would certainly not ex~t it to be less than

the figure that you specifiea for the difference between 15
and 3D, would you'!
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A. On average?
Q. Yes.
Ii... No.
Q. O!t average you'd expect it to be some what

greater: nght?
A. h may not be measurably greater over only 5

feet. It may be calculably greater. But what I'm saying
is that I'm not certain what the difference would be.

Q. But on average." YQU would not expect it to be
less at 3S feet than al-'O feet"

MR. DElITSCH: On ave~e?
MR. OLSON: That was the qt!estion.
THE WITNESS: 3S feet than 30 feet?
BY MR. OLSON:

Q. Yes.
. A. On average over a 1arRe number of locations. I

would expect it to be greater1han less.
Q. Let me go baCK to Exhibit No.3 for just a

moment. I direct your attention to Page SS m that exhibit.
I notice towards tile bottom left of the page that there's
in your torum y.ou had the words rotor prmted in and then
one could check either yes or no, And at that particular
location Mr. Daty checked ~s; correct?

A. There's an X next to the Y.
Q. What do you understand that to mean?

June", 1991

Page 70
: 1; heights of the household antennas by eyeballing them or by
12! some more technical method?
131 A. They were measured.
(4: Q. Thev were measured by what means?
151 A. An opti~ baseline range tinder. an optical
161 measunng deVIce.
17 I Q. And did the engineers in Fresno do the same
181 thing?
( 91 A. I don't know what instrument they used or how

. 1101 theY.,determined the height of the antenna.
( 11) \.J. Do you know wfiether they used an instrument as
112) op~sed to estimating based on eVebailing it?
(13) A. I don't know what method'they usid.
(14) Q. Did you direct them to use any particular method?
1151 Jii.. I directed them to determine lis best they could
1161 the height of the antenna.
( 17 I (Culver Exhibit No.4 was
1181 marked tor identification.)
119) BY MR. OLSON:
(20) Q. Let me ask y'ou. Mr, Culver. what is Exhibit 4?
(21) A. It's a handwritten note.
(22) Q. Are these your handwritten notes?
(23) A. yeSj they are.
124) Q. J\IIO do these retlect conversations that you had
(25) with lawyers at Foley, Hoag &: Eliot?
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A. He observed a rotor at the locatioa.
Q. What is a rotor?
Ii... A mechanical device for rotating the orientatiOIl

of an antenna.
O. And. if you will. take a look at Pqe 63. Do you

see that Mr. DOty observed a rotor there as well?
A Yea.
O. And ifY9U take a look at Paae 71. do you see

thatMr. PolY observed a rotor there as well?
A. Yes.
Q. And also observed a rotor at the lOcation

described at Pqe 79?
A. Yes.
Q. And the same at location described at Pqe 83?
A. Yes.
Q, And the same at location described at Pqe 9S1
Iii.. Yes.
Q. And also at Pqe 99?
A. Yes.
Q. And do you recall that at some of the locations

in Fresno there was no rooftop antenna'!
A. Yes.
Q. SO the observation about p'resence or absence of

a rotor would not ~Iicablewhen there was no rooftop
antenna; IS that co .

Page"
A. It's an observation ofwhat existed.
Q. Does it make sense to talk about a rotor with a

rabbit ear antenna?
A. If a rotor existed at the outside locatiC!!\. they

were requested to reP9rt that fact Ifno outside antenna
was hooked up to it, that is another tact that was reported.

O. Sure. But my point is that it doesn't make sense
to talk about the presence or an absence of a rotor if one,
for example, doesn't have any antenna at all or hu only a
rabbit ear antenna'!

A. It does make sense to talk about the preseDCO or
absence ofa rotor.

Q. In connection with a rabbit ear antenna?
Iii.. No. In connection with beiIIII thorouRh about

repo~what you discovered at a Tocation that's beina
tested.

Q. How much does a rotor cost'!
A. Th~remoderately expensive. Often more than

the cost of the antenna.
Q. Roughly. how much'!
Iii.. I'd say at least SSO and can go up to several

hundred dollars.
Q. When were }'!)U last in the market for a rotor?
Iii.. Allproximately ten~ ago.
Q. Wfien you were in Missoura, did you estimate the
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A. I believe. in part, they do.
9,. And those conversations were sometime in March

of thIS vear?
A. Itap~thatway. Yes.
Q. And five lines down on Exhibit 4. I read that to

say: I S- to 2o-foot high houses. Do you see that?
A Yes. I do.
Q. What does that note refer to?
Iii.. It probably refers to a thought that was taking

place at tIlat time regard~how high the houses would be.
0, Whose idea was it, ifyou m:an. to pick 15- to

20-loot high houses?
A rm not even sure that this meaDS to pick IS- to

20-toot high houses. As I said, it probably indicates a
thougqt that was under diSCUSSion or contemplation at that
time. rm not sure that it's a decision to do something or
direction to do som~.

Q. What's your best Understanding ofwhat that note
does mean?

A. It means that we discussed how high the houses
might be. how higiJ. the antennas on the house might be and,
therefore, how hlu will we have to build an antenna to
e~ those heiRhfs.

O. FurtherQOwn the~age, do you see where it says
on die left-hand side 3·ln

Page 72
A Yes.
O. This was apparently notes from a conversation on

St. Patrick's Day?
A. I guess.

. Q. And do you see there it says Rick Brunell, new
Ideas?

A. Yes,
Q. And then the first arrow under that says houses

with functional antenna; correct?
A. Sorry to say this is my own writing. I'm having

trouble antenna. If Cooks like an "H" but it'S probably
antenna.

Q. And then after that~'says indoor only?
A. Equal side. indoor ,
O. And then below that i says without incident

field's measure, something like t1iat?
A. Yes,
Q. Ylhat do you understand that note with the arrow

next to It to mean"
A. If there are houses with functional antennas, to

make measurements indoors. Under those circumstances, do
not !.I'Y to make incident field measurements outside.

Q. And did Mr. Burnell tell you why he would not
want vou to make incident tield measurements outside?

. MR. DEUTSCH: Objection. I don't think there is
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evidence that Mr. Burnell told him that at all.

BY MR. OLSON:
Q. Why did you make this note?
A. This note IS the result of ideas that were being

discussed or contemplated on 3-17.
Q. In fact, as you carried out this project. you

actulilly did do indoor measurements only when you could;
correct?

A. That's correct.
Q. And you did not make field strength measurements at

those locations where you were able to do indoor
measurements; correct'?

A. That's correct.
Q. And my question to you is what is your

understanding abOut the reason for not doing outdoor field
strength measurements at those locations where you could do
an mdoor measurement?

A. Because we had access to the information that we
needed for the p~seof the measurements. to determine the
rec~tionat the location.

l.,1, Were you aware that - have you read any of the
expert reports that Prime Time 24 has commissiOned from
otJier el)81l1eers in other cases?

A. !probably have.
Q. Have you read the report of an engineer retained

Page 74
by Prime Time 24 lawyers about some testing in Amarillo?

A. I don't recall AinarilJo.
Q. How about Raleigh?
A. I'm not sure. Raleigh, North Carolina?
Q. Yes.
A. I don't recall.
Q. Do yOIl know Robert Weller?
A. I know the name. I don't think I've ever met

him.
Q. Do you remember reading a report by Mr. Weller?
A. I believe I may have.
Q. I will rem-esent to you. that Mr. Weller did some

testing down inlUleilZh. And I will further ask YO!I to
assume as correct thal down in Raleigh he did l:ioth indoor
measurements and outdoor field~ measurements.

Do you have an understandi.!tg ibout why Prime Twe
24 wanted to, if you assume what I JUst told you is correct,
why Prime T,me 24 layvyers wanted you to vary from what Mr.
Weller had done in Raleigh?

MR. DElJI'SCH: Objection. I don't believe there's
evidence that Prime Time's lawyers want him to vary.

BY MR. OLSON:
Q. You may answer.
A. The question was why they asked me to vary?
Q. Yes. .
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A. Yes.
O. So you don't have any reason to doubt that thcv

would have been able to do outdoor measurements at least on
the street at any of these locations; right?

A. I don't \(now if they rejected any locations
totally that they couldn't make measurements at. I only
know what they reported to me. They reported to me the
successful locations where they made measurements.

Q. Have yOIl read any report that has been submitted
by Jewels Cohen in any case against Prime Time 24?

A. I'm not sure, Is there a particular city you had
in mind or location? I may have. I'm not sure.

Q. Let me 119 througli them. Mr. Cohen prep.arcd a
reP9.rt that wasTiled in March of 1997 that woulCi have been
available to you in theory. whether or not you actually saw
it. But it would physically have been available at the time
you prejlared your expert ~rt.

Do you remember seeing that reR9rt which among
other things described some testing in Miami?

A. I'm not sllre. I believe I've seen a report but
I'm not sure if it was Jewels' report or if it was Miami.
I would have to check.

O. Did you review any' re~rts by Mr. Cohen in the
last few d!lYs in preparing for this deposition'?

A. I did not.

Page 77
Q. When is the last time that yOIl recall seeing any

report b.,Y Jewels Cohen relating to Prime Time 2-f?
A. It" at all it would have been months ago.
Q. Were you aware that Mr. Cohen arranged for

certain measurements to be conducted near the homes of
approximately 100 Prime Time 24 subscribers in the Miami
area?

A. I am not privy as to how many were measured. I
just was aware that It was mentioned that other firms were
&Iso makinll measurements.

O. And'have you gone to any of the locations at
whiCh Mr. Cohen made measurements or his engineers made
measurements in Miami and done your own measurements?

A. No.
Q. For any of the measurements that have been done

under Mr. Cohen's direction, have you gone to any of those
locations and arranged for your own measurements?

A. No.
Q. Other than the 27 sites that are described in

your expert .r~port. have you. yourself. or have people u~der
YOllr SUpetvlSlon conducted any other measurements of Signal
mtensity at or near the locations of Prime Time 24
subscribers?

A. No.
Q. And if I ask that question with regard to not
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A. I don't believe they did. I believe we had a

mutual discussion on what was practical. what was possible
and what I felt would ben~ to establish or to
conduct the task at hand to determine whether or IIOt the
households had service.

O. Would it have been possible for you to do outdoor
field" strength measurements at each ofthe locations that
you or your engineers visited?

A. Probabry.
Q. That is, YQu did outdoor field~ measurements

at a number locabons. you or your engmeers;
correct?

A. I did two.
Q. And the engineers from Fresno did twelve;

correct?
A. They were able - not able. They were not very

successful gaining access to the residence. the interior.
Q. They coufd have at those locations where they did

indoor measurements, they could have also dono outdoor
measurements· correct?

A. I would be p'rcsuming what they found at that
location. In genenll1 I would think that they would have
been able to ao outooor measurements somewhere.

O. At every location at which they wanted to do
outGoor measurements, they were able to do it; correct?
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signal intensi~ but any other kind of measurement, would
your answer De the same?

A. It would.
Q. Do you know abollt any measurements of any kind

whether si8J!al intensity picture quality or otherwise that
anyone has done other dWI you or pe<)ple working under your
direction or Mr. Cohen or jlCople worKmg under liis direction
at or near the locations ofPrime Time 24 subscribers?

A. When you say know of. do yOIl mean am I aware that
others have niade measllrements?

Q. Yes.
A. Yes.
Q. Tell me what other measurements you knowabollt?
A. Ijust know that others have made measurements.

I would have to see what information I have on any specifics
that were provided to me.

I don't have any recollection other than
discussing with the attorJ!eys saying that others were making
measurements. They had wed me to make some measurements
earlier in which there was a time conflict. They said they
had gotten others to do that. I asked who the others were.
I beheve thcv told me but I don't recall who the others
were at that location.

Q. Do you recall their discussing other measurements
being made in Fresno or Missoula?
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(11 A. Other measurements'!
(2) Q. Other measurements than the 27 - other than the
(3) measurements that you made at the 27 locations in Fresno or
14) Missoula'!
(5) A. Measurements, no. I don't recall any other
( 6 J measurements made like we - I had assumed that we were the
( ? I only ones that were making this time of measurement in
( B1 Fresno and MissoulL
(9) Q. Do)'O!J know whether Prime Time 24 had anyone go

(10) to those !oc;ations in advance of your going there and mue any
( 11) observations or meuurements?
(12) A. I know that there had been some contact by
113) representatives of either Prime Time 24 or the station
114) becaulle when I contacted the people to gain acces~, to set
(15) up a time, there were some comments aoout. ob. omer people
(16) were here. I don't know ~fically what was done or
11? I anymore than that but just that casuanyat lout in
(lB) . MIssoula where I was talking to people they had expressed.
1191 oh, others had been there.
(20) Q. And was it your sense that others had been there
I 21 ) in the recent past?
1221 A. Re<:eIlt mcuUng~ perhaps, month or 60 days
1231 or something like that. Yes.
(24) Q. DQ you remember anymore detail about any ofthose
(25) conversations'!
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THE WITNESS: I think this would be a good time

to take a break.
MR. OLSON: We should make a note of the time.

It's II :40. We started at ma}1le 9:40 or something like
that. So about two hours so far.

(Recess.)
BY MR. OLSON:

O. At the homes that you visited in Missoula, were
the Iiomeowners "tually using the rooftop antennas at which
you did inside measuremenu m every case?

A. ru say yes. But rd like to elaborate.
Q. Sure.
A. We asked them to "tivate their television system

so they could view the off-air signal. In the one case it
was a rabbit ear antenna but they were using their
homeowner's antenna~.

Q. I guess my Cf1:Ieatica is before you.asked them to
set It up for off-au VI!'WJII8, were they usmg those antenna
systems in the normal course of theirlives fu do otT-air
VIewing'!

A. 1 don't know if they were usjng it in the normal
course of their lives. It represented no serious chall~e
to activate the otT-air n.1:Cption. I assume it was readiry
available.

Q. Did they hook up their own transmission lines
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A. No.
Q. About what the people who had visited had done

when t~y were there'!
A. These were just velY random mentions abou1 other

incident.., And the task at liand was to set up a time to
gai,n en~ to their house to observe whether or not they had
a Signal.

Q. Other than with res~ to those locations ia
Missoula and Fresno at whIch you or your ensiPeers CODduc:ted
outside sip! intensitY. measurements, do you have ally opiaica
about the signal~ available ia the &11' near
the locations ofany other Prime Time 24 subtc;ribers?

A. No.
O. Let me teU you - and Mr. Deu1ach will cornet

me if I 8!rt this WR.JII8 - that in this lawsuit there are
live particular stations that are amQIIS the pIaintifJi. And
those stations are located in Miami; In Inchanapolis; ia
Jacksonville, F1oridla; in Missoula lind in Fremo.

Do you recaI1 being told that before?
A. No.
Q. I believe Mr. Deuueh will not contradict me or

he'll tell me if I've gotten that wrong,.
Are you g,enerally' familiar WIth the terrain of

different areas oTthe United States?
A. Yes.

Page 11
O. Of the five cities that I just mentioned or

mar~ets that I just mentioned, which two have the roughest
terram?

A. Missoula Mel - what were the others.
Q. Miami, Jacksonville, Indianapolis. FreIDO ud

Missoula.
A. Fresno is moderately rough. Its in the Sail

Joa!!Uin Valley.
l..l. Of the five stations that are plaintiffs in th~

case, the two locations at which~ did tests are the two that
have the roughest terrain amOllS those tive stations;
correct?

A. .'\l1oarently.
Q. wlio seleCted Missoula Mel Fremo as opposed to

other markeu?
A. The attorney'.
Q. And who selected the 13 locations that you

visited in Missoula·!
A. We received a list. I assume it came from the

attorneys.
Q. And the same is true for the list in Fresno?
A.. I assume that. The list went directly to the

crew rather than througtl me.
MR. OLSON: If you want to talce a break, that

would be tine with me.
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trom the rooftop antenna to their own equipment or cfid you
do that?

A. At the time of my visit you're talking about'!
Q. Yes.
A. It was a1rea4Y hooked up.
O. What tests did you malte to determine whether or

not tlt..., had hooked it up ia the optimum way?
A. -bPtimum way?
Q. 'f...
A. I looked at the systeJD and 10SSed the comP9ftCDtS in

order as I saw them in 1he t10w ofttii si~ from the
~ to the receiver~ the reverse, arK! by that. checked
that It was propetlv ICtlvated, Pro.POny c:omiected.

O. If you Iiad &ceo hoo~ ttiem up, could you have
hooKed tliem up allY better?

A. For what J'UIllO!O better?
Q. For purposei ofgetting a better picture?
A. Yes,
Q. In how mlllY easel wu that true?
A. In probably two or three or four. Its hard to

say.
Q. What would you have done ditTerently to get a

better p'leture'!
A. Experimented to find the best connection.
Q. Were any of the households you visited in

PageS4
Missoula cable subscribers?

A. I don't believe so. One of~trons that
we asked was whether cable was a e. And I can go
throu&h the material but I don't believe we saw cable at any
of the locations.

Q. Did you ask them whether or not they had been
cable subscnbers during the 90 days betere they signed up
for Prime Time 241

A. No, Our only. qt!estioa was to list all - it says
all RF sources one ofwhich is the source cable.

Q. Directing your attention to the back of the your
reJlC?n, Exhibit r, In particular to the map of Missoula'!

A. Fi.Juro 2?
Q. FIgure 1. I believe you're looking at the Fresno

map'.
A. Mines out oforder. fiE I?
Q. Figure I Missoula; ri t.

I notice iltat there are lack dots with circles
around them and numbers next to them. What do those refer
to?

A. Those are the household locations.
Q. Did you put those there by hand?
A. Yes.
Q. You drew those little circles bY. hand?
A.. No. If you want to know actually how they got
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( 1 I on there, they're appliques on an overlay. The coordinates
:: ) were spotted' by a computer from the coordinates of the
(J I location and an applique of the darker dot and circle is
(41 applied over the c0':l'lputer spot on the overlay. Then the
(51 overlay was over lallf over the map.
161 Q. Let me see if I understand. Did y'OU have some
(71 wav of determining the latitude and longitude of these
: 81 particular locationS'?
:;) A. Yes.

Q. What was that method?
A. We planed the household location on a detailed

topographic map of the best map' that we had available for
the area and measured the latituae and longitude off of
those detailed topographic maps.

Q. You did not do a GPS measurement at the sites?
A. No. We did not use GPS.
Q. Did you get a latitude and longitude figure that

you then used to plot on Figure I in your report?
A. I believe that's the way this one wu generated

by latitude and longitude.
Q. Just to summarize. You had latitude and

longitude fi~res for the households and that enabled you
to put these dots at what you believe to be the correct
pomts on this map?

A. That'scorrect.

Page 81
III Q. Is this the first time you've ever done that?
(ZI A. No.
(3 I Q. What other occasions have you had to pinpoint
141 locations through latitude and longitude data?
15 J A. What otller? Almost daily. We deal with latitude
(6I and longi~d~ in d!,termupng lQC8tiO!ll of the positions of
( 7 I . the transmiSSion SItes and receiver Sites, whatever you want
(81 constanmr.
191 Q. What are the ways that~ know about that one

I10 J can determine the latitude an(I longitude of a particular
(11) location?
11Z1 .A. Survey•.topographic map. GPS coordipa~, .
13) reference to eXlstmg documentatlon for an eX1S~ Site
,41 that others have determined latitude and longitude. There

,151 are mB1!Y",
I 16} Q. What other methods are available?
1171 Ii... What other methods?
(18) O. Vh-huh.
( 1 91 A. Off the top of my head, I can't say think of any
(201 that I would say tllat are maior methods.
121) (Culver EXhibit Nos. S and 6
(22) were marked for identificatiOlL)
(Z31 BY MR. OLSON:
1241 O. Mr. Culver, directipg ~r attention to
IZSI EKhibit 5. have you seen that document before?
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O. And why not?
A. It doesn't matter how they's selected as long as

it's some kind of random sample within the area. Mv task
was not to select the households. My task was to go to the
household selected and report on the reception at the
locallon.

Q.. So as long as they w~re a random sample, that in
your view woulcfbe appropnate?

A. Even the randomness of the sample is not too
app.ropriate. My defmed task was to go to the locations
delivered to me as locations and make the measurements.

Q. If the locations had been hand picked by the
lawyers to. try to prove a point they wanted to prove, would
that be of mteresf to you7

MR. DEUI'SCH: Objection.
THE WITNESS: You're asking me to speculate on

somethin.s. I have no knowledge of.
BY MR. OLSON:

Q. What do you know about how these locations were
selected?

A. I do not know how they were selected other than
perhaps these were subscribers to the service. That would
be the only thing that I could guess at as to where the pool
of ~tenti81 houses came from.

Q. Have you ever seen any lists other than this of

PageSI
subscribers to Prime Time 24 in the Missoula area?

A. No.
Q. Did any lawyer tell you anything about how these

households were selected?
A. No.
Q. Am I correct, you have no knowledge at all about

the method for selecting these homes?
A. None.
O. And with resP.,OCt to the locations in Fresno which

are listed in Exhibit 6. am I correct that in Fresno as well
you have no knoWledge about how these locations were
selected?

A. That's correct.
O. So it is not - you are not providing testimony

thatThese households were selected randomly from some
universe; correct?

A. I am providing no information as to how they were
selected.

Q. Do you know approximately how many subscribers
Prime Time 24 hu withm the predicted Grade B contour of
KJEO?

A. No.
Q. Do you have~ idea of the order of magnitude?
A. Of the subscribers within the Grade B contract?
Q. Yes.
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A. Yes.
Q. What is it?
A. This is the list ofaddresses supplied to us in

the field to visit these locations.
Q. And whose handwri~is 011 this document?
Ii... It's a mixture of handwriting. Part of it is

mine and~ of it is my assistant, my field assistant.
Q. And what about the typewritten material, where

does that come from?
A. This list was faxed to us in the field. It wu

l!.ctually faxed to my assistant prior to my anival in tho
fJeld.

Q. Who faxed it to your assistant?
A. I don't know. I assume it was from the law firm.
O. The names and addresses in the Missoula area that

are listed on Exhibit S. who chose them?
A. This list was faxed to us. So it came from the

law firm.
Q. Didj'ou ever have any discussions with any one

at the law ffrm about how these particular househOlds were
selected?

A. No not at all.
Q. Did you have any interest in knowing how they had

been selecteO?
A. No.
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A. Absolutely no idea.
0.. Never discussed that with anyone?
A. No. The first -

MR. DEUTSCH: Just answer the questions.
THE WITNESS: I have no idea as to how -

. MR. DEUI'SCH: Mr. Culver. just answer the
questlons.

THE WITNESS: Thank you.
BY MR. OLSON:

Q. We were just discussing predicted Grade B contours.
Can you just explain in your own words what a
predicted Grade B cootour is?

A. Without further elaboration, if someone says
predicted Grade B coatourj I must assume that they're using
the FCC prediction methoa. There are curves contained in
the FCC rules from which ~u can extraP,Olate the distance
that a cootOUl may extend given an effective antenna height
and radiated power.

Q. And are the curves that you have shown in the
Missoula and Fresno map~ in~r expert ~port, EKhibit I.
are those FCC predicte<fOrade B contoursT

A. Theyare.
. Q..And without going and actual~y doiJ]g sP!'Cific

sllUUil mtensltY. measurements at ~cular locatlons, are
FCC predictei:t Grade B cootours the most reliable way to
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Page 91
determine which households ace likely to get a·sipl of
Grade B intensity'?

A. No.
O. What other methods ace available that ace more

reliable?
A. Any method that takes into account the additional

factors that the FCC prediction method does not take into
account.

Q. What are the principal factors are you referring
to?

A. Princi~Iy', it would be terrain obstruction.
Q. And why is terrain obstnJction relevant?
A. The siPls don't like to ~etrate the ground.

They refract Iii1d retlect around obstacl... TIi!tY'1I retlect
otT of a mountain ridgo into a valley or they'll bend over
a mountain ridgo to some oxtent info a valloy.

Q. SO, what methods are you familiar with that one
can use to take terrain into account in dotorm~ what
locations are lik_e.Jy to g,et a sismal in Grade B intensity?

MR. DEUTSCH: I o'6ject. Th~ prediction of
signals is not within the scope ofwhat Mr. Culver's report
covers. Mr. Culver's report covers tho measurement a1
particular locations. Ho was not proffered as an expert in
I'rediction of signa! strength bY. tHeoretical models ind,
theretore. he's not here to testify on that subject and you
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method called TlREM, T-I-R-E-M. which is basicallv a
combination of several methods. And those ace perliaps the
best known methods to attempt to take into account taetors
that the FCC curves do not take into account.

Q. Have you used any of the three methods YQ!!Lust
mentioned; namely, Bullington. Longley-Rice or TIREM
yourself?

A. Yes.
Q. Which ones have you personallv used'?
A. AJI three. .
Q. Which one have you most recently used?
A. Longl~·Ric:e.
Q. For wliat...p.u~sesdid YOU use it?
A. LonBley-Ri~ is specitied as~ of tho FCC

digital teloVision allocations and charmed allotment
meth~ology. rve use it most recently in that limited
cap!clty.

Q. And wore you using that in connection with -rog
or digital broad~?

A. It actually gets used withre~ to both
silDllls indete~ replication olcoverage and
inferfererice. But it apphes to both analog Iii1d digital
within the digital teleVision rulemaking proceedinRs.

0 .. You mentioned replication of coverage. C"an you
expram to me what you mean by that?
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may not answer.

BY MR. OLSON:
Q. Youm~~er.

MR. DEUTSCH: Mr. Culver is not here as an expert
on that subject That is beYQqd tho scojM! of his expertise.
He's not a witness on that subject. Ho IS hore as an~
witness to be quostioned aboUt tho scope of his proffoiwd
report in this case. I have given you pfenty of latitude.
But predictive methodoloRY. is not Within the scope ofwhat he
has been retained and whaThe's protIered to report.
He's not here to testify about that.

BY MR. OLSON:
Q. You may answer.
Iii.. There appears to be some differences as to

whether I should answer this question or not.
MR. DEurSCH: Were you retained to testify about

predictions of sismals'?
THE WITNESS: No.
MR. OLSON: I will tie this up in a momeat.

However. I will note that the federal rules do not permit
instructions not to answer other than with res~t to
privileg~matters or matters as to which you have obtained
a protective order.

I will be happy to tie this up and you will sec
its relevance very quickly to Mr. Culvefs report. I will

Page 13
tell you that if you instruct him not to answer. I beliew
it is a tla&.l'lII1t violation of the federal rules.

MR. DEurSCH: I've instructed him not to answer.
I told you prettydi~ that this is beyond the scope of
what lie's anex~ 1ft.

MR. OL'50N: I understand.
MR. DEUTSCH: Therefore. I want you to

understand. He's not testifvina as our~ or our
witness in lillY Cj\!estions thafhe answers that go beyond the
scope of what he's been retained for.

MR. OLSON: You've made~r obiectioa.
MR. DEUTSCH: He may spilak butlte i. not

testitYi!.1lLas Prime Time 24's export.
MR. OLSON: You've made your objection very

clear.
BY MR. OLSON:

Q. What methods arc available that enable one to
take terrain into account in determining what locations are
likely to stet a signal of Grado B intensity?

A. Tfiere are mmty methods that havo been created
over the years to attempt to take into account other
variations including terrain.

To name a few there is a method called the
Bullington method. TItere is the National Bureau of
Standards tech note IOllLongley-Rico method. There is a
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A. We are.Jl~gfar afield.

MR. DEUTSCH: We are not onI).: tar atield from his
I'f'!Jtlcred area of expertise. but it's pretty far atield from
thiS case.

MR. OLSON: I will assume~ have a continuing
objection to this line of questions if~ don't want to
repeat your objection as.1o~h question. You can tell me
when ~'ve sfoDDed~~

MR. DEUl'SCH: I liave added a different objection
here; nameIYI-the relevance of tho digital to the case.

BY MR. OLSON:
Q. You may IDSWOI'.
A. Rostate the question?
Q. Yes.

What do you understand - when you taJk about
replicatiQn, whafs the context }'O!l're retcrring to there?

A. The FCC defmed within the di~ta1 a1rocation
Q.rocess the replication of servi~by tlie digital stations.
They wanted to produce the service that eXisted for
stations. In order to do that th!')' tirst p'redieted the
existing service using tho FCC's nomuil p'rediction method
and then from that assumed that they haiJ assigne4 a4igital
station at the same location and tho samo antenna height as
an -rog service and calculated what is neces~ for the
digital Signal to replicate that FCC normal prediction .

Page"
service area.

Q. And how was I,.ongiey-Rice used in this procedure?
Iii.. It was used to determmo whether or not the

digital service provided servi~ to a location inside the
area to be rephCated and whether or not interterence from
outs.ide .sources both analog and digital camo into that
rephcatlon area.

Q. Have YQU ever~Iycreated a Longley-Rice
map' for an 8IiaIoi TV station?

A. Not a map. DO.
Q. Havo you generated data without regard to whether

you created a map from it reflocti!tg tho Longley-Rice
predictions for the propagation of an -r0l TV station?

A. Yes.
Q. What parameters did you use in creating those

m8P.S?
:A. It depends on tho purpose tor which the maps were

created.
Q. Jfyou were creating ~em tor p'urposes of the FCC

rephcatlon process that you JUst descnbeil.
A. You wouldn't havo uSed them to create anything

othe! than the digital service. You're taJking aboUt analog
sernce now?

Q. I'm talkiJuz about analog service. Yes.
Iii.. I don't thiiik I've ever done that tor replication
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for the analog system.
Q.. For wl1at pUrp:l~s have you created Longley-Rice

maps tor analog televISion stations?
A. Analog felevision? The pu~sewould be to

discover whether or not there is overlap of certain contours
between television stations for the purpose of duopoly
ownersb!p showmgs.

O. You said contours a moment ago. Do you mean
overlap in Longlex-Rice predicted coverage are~?

A. Yes. And from t1iat was genorateefa contlnuum of
coverage areas that defme a contour to show whether or not
those contour overlap.

O. In other words, instead of using the traditional
FCC' Grado B contourLY.QU created a different contour that
reflected the Longley-Rice predicted coverago area; is that
correct?

A. For the pu~sos of showing whether the two
contours overlapoed.

Q. Was this for purposes of submission to tho FCC?
A. Yes.
Q. And when YOU created those maps - pardon mo.

Were these map'sT
A. No. Well, the end result was a map and it was

a map of continuum of locations. YO~I it was a map.
Q. When you generated the data mat may have

Page'l
ultimately been shown as a ma~what time and location
variabilities did you plug into loy-Rice?

A. Because this was broad tOlevision, it would
50 e.ercent time and 50 percent location.

{,J. Do you remember what assumed antenna height you
factored into Longley-Rice?

A. The antenna Iieight that was being used by the
statlon.

Q. Pardon me. I don't mean the transmitting antenna.
I mean tho reeeiyipg antenna.

A. The recoiving antenna height? For a fIXed
service broadcast? Ten meters.

Q. Which is a little over 30 feet?
A. About 30 feet
Q. And you prepared those data and ultimately those

map's for sulimission to tho FCC?
'A. Yes.

MR. DEUTSCH: The witness has stated tho purpose
for which he created them a moment ago.

BY MR. OLSON:
O. Let me hand you a copy - and I'm not going to

marK it as an exhibit because Ifs already in tho record of
the case - a copy of the supplemental C)g:ICrt re~rt of
Jules Cohen wlilch is dated May 29th... 1998. And I'm going
to show you two maps that are part 01 Exhibit 2 to
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Mr. Cohen's sup'plemental expert report.

Let me, lirs~ show you tho second map that is
behind that tab. Would you mind ifI came over to your side
of the table?

A. That's fme.
Q. I will ask you to just accept for tho moment that

the yellow area on this map reflects the Lonalev-Rice
predicted Grade A coverago of KJEO and tliat tho brownish or
muster colored area reflects the Longley-Rice predicted Grade B
coverag,.e area for KJEO.

Do you follow me?
A. I hear what you. said. Yos.
Q. You understand?
A. I understand what you're presen!ing.
Q. What I'm asking you to assume?
A. Okay. It's an assumption.
Q. I win further ask~ to assume that the black

lines represent the p'redicted Grade A and Grado B FCC
contours, tradition.il FCC contours for KJEO.

Do you understand?
A. I uniferstand.
O. And 111 further ask you to accept that the black

dotslocated on this map reflect tho locations ofPrime Time
24 subscriberswho signed up over a certain period of
months?
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A. I understand that.
O. Do you see that there is a ll!U"8e concentration

of sUbscribers in and near an area that I will ask you to
accept is the city of Fresno?

A. I see thal
O. And do you see there are further concentrations

of sUbscribers down towards the southern end of the area
shown on the map; correct?

A. Yes.
O. Let me now show you the second page of Exhibit

2 to'Mr. Cohen's supl11ement expert report ai1d -
A. Actually, the first pago.
Q. Pardon mo, the fir~ pa~. Thank: you for that

correction, of Exhibit 2 to Mr. -Cohen's sUl!plement report.
And I will tell~ that this map - rn ask you

to accopt that this map sflows the locations of the Prime
Time 24 subscribers that your engineers visited in Fresno.

Do you follow that assumption?
A. I follow that.
Q. Do you rocall the clump of subscribers near

downtown Fresno that I showed you on the second JIllge? I'm
asking y()u to~t that these are near downtown Fresno.

MR. DEUTSCH: Do you recall the assumption that
you asked him to make that that was downtown Fresno?

THE WITNESS: I recall that.
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BYMR. OLSON:

Q. By downtown Fresno, I mean the Fresno
metro~htanarea. I don't mean the hardcore downtown.
mean, Fresno as opposed to other cities.

A. It's ono of several clusters on the map.
Q. Sure.

And you see that your engineers tested one
location that is close to that clump that we've been
discussing; correct?

A. I see that.
Q. Do you recall - rather than recalling, let's

just faJco a look. At that location, location No. I, your
engineers tested only inside the house; correct?

A. That's correct ~
Q. And tho receiver input voltago they found there

was at 66 dBu; correct?
A. That's correct
Q. And~ repD!! indicates that a receiver in~

voltago of 52 dBu is tho level that the FCC had specified
as bemltl:'quivalent to Grade B service' correct?

A. That was a citation from the FCC's rulemak:ing in
1951.

Q. Correct And the dBu's that your engineers
measured at locatiOltNo. I are substantially above the level
that the FCC had specified as necessary to provide Grade B
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service' correct?

A. They're above tho 50, whatever the number was.
Q. 14 dB above' correct?
A. Was it 52? 'los.
Q. SO at the one location that you tested - that

your engineers tested that is close to what I will ask you
to accept is the clump. of subscribers here in the midale of
the map with tho black dots you found and in the house
receivor input vol~o sjgnit'lcantly above the level, that the
FCC had described as Grade B; correct?

A. Receiver input level to have achieved Grade B
picture?

Q. Yes.
A. Durinllthe 195 I third report in ordor?
Q. Yes. The one that you cite in your report?
A. That's right.
Q. There's another clump of subscribers - ifyou

accept as accurate, which I ask you to do, the second page
of EXhibit 2 to Mr. Cohen's supp'lement declaration. tiiere
are two other largo clumps of subscribers towards the very
bottom of that map; correct?

A. Yes.
Q. Your engineers began accepting the accuracy of

the placement oTyour subscriber aots f1ere. Your engineers
tested three locations that were near those clumps; correct?

XMA.lI11J17)
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A. maccept that representation.
Q. And at ill three of those locations they tested

signil intensity outdoors; correct'?
A. That's correct - two. three and four.
Q. At two of those, they measured signal intensity

above Grade B; correct'l
A. Yes.
Q. That is, locations No.2 and 31
A. I'm sorry. No. That is not correct. Oh, two and

three. I'm sot:T)'. Yes. Two of them exceed 64 dBu.
O. Location No.2 and location No.3 were measured

outcfoors to exceed Grade B intensity; correct?
A. That's correct.
Q. Location No.4 is another one down towards the

bottom of the map near those two other clumps; correct?
A. That's correct.
Q. At that location, you measured at IS feet I dB

below Grade B intensity, correcfl
A. Yes.
Q. Now let me uk you to take a look for the moment

at the locations ofthe other subscribers that Prime Time
24's laWYl!rs asked YQIIr engineers to test in Missoula?

MR. DEUfSCH: You're askina him to accept your
statement that those are those locations'?

BY MR. OLSON:
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Q. I'm asking Y..OU to accept that these locations

have bee!t accu~~ly plotted for the other subscribers that
your en,gmeers VISIted:

MR. DEUfSCH: And understazJ4ing that Mr. Culver
has no knowledg~ one way or the other aboUt that.

BY MR.\JLSON:
Q. If you would Iilte, Mr. Culver, why don't we just

take a moment and if,rou want to roughlyco~~ these to
the locations that you ve plotted on the map. You11 see No.4
down here very near the bottom ot'the Gnide 8
contours No.2 and 3 and so on.

11\ uk you to accept it but at your leisure if
you want-

A. 111 accept the premise that these represent the
locations that measurements were made at.

Q. Do Y9II know whether Prime Time 24's lawyers bad
generated a LongJ~-Rice map of KJEO in the process of
selecting the locations that they uked your engmeers to
test?

A. No, I do not.
Q. I will ask Y9U to accept that the letters N and

Y next to the location numbers on this map reflect that
LongJey-Rjce predicts ei~er 14at the household does or does
not get a slgnal.Grade B mtensJty.

Do you follow that assumption1

Page 101
A. I understand what you're sayina.
Q. Do you see that of these locatKlns, this map

indicates that one. two. three. tburl.tive,~~
eight do not,get a sismal of Grade IS intensity from ICJE01

MR. DEUfSCH: The witnoll it not testifviaa ID
that. The witness will say~ he sees that. ThiJ dOeiiI't
make it possible for YP'! to cite thit witilea'~ u
evidence to the fact. I don't understand. therefore, wf1at
y~u believe you're accomplish~ by~ pqintins out ID the
Wltncss wh&tyou are represen~ to him to be trUe.

MR. OLSON: I would tie sratetid - if you want
to make an objection to the form. be my guess.

BY MR. OLSON:
Q. Do YQI! understand -

MR. DEUTSCH: I want to make it clear that this
witness' answers to these questions are not evidence.

BY MR. OLSON:
Q. I'm not asking you to testify what LonIZ1ey-Rice

says about these peep'le. rm askiria you to tell me 
because I have some further lI!IestJons to uk you about it
- whatyou see on this map. And you see, do you not, that
eiRht ot-these locations are on this-Longley-Rice maP, and,
ifThey' have been correctly located, are Shown not to be
serveCi by this station?

A. I see locations with an "N" after that.
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Q. Of the 14 locations, how many N's do you see?
A. I'm gettiJ:!!Lseven.

MR. DEUTSCH: Actually I did. too.
BY MR. OLSON:

Q. Okay. So you count seVen. I think we all count
seven.

A. On this exhibit.
Q. Do you know of the Prime Time 24 subscribers

withm the predicted Grade B contour of KJEO. do you know what
~rcenta~ are p'~icte4 bv LongJey-Rice to get a
SIgnal otvrade B mtensltY~

A. No, I do not.
Q. Do you see that in addition to the seven

locations tIiat on this map are showq u predicted by
Longley-Rice not to get a signal of Grade B intensity, there
are tiso several other locations that are vel)' close to the
edge of the area predicted to get Grade B intensity"

A. ~ represented on this map, y...
Q. Do you see, for example, lbat location No.6 is

at the very outer limits of an area shown u getting Grade
B intensitY by LonlZ1ev·Rice on this map?

MR. DEUTSCH: Again-
MR. OLSON: Steve, you've made your objection.

This letter is ve!yslear.
MR. DEUTSCH: My objection continues that this
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witness is not testifyins to the truth of the statements you
are makina which are simply~ representations.

MR. OLSON: I am ukins you to - rm tryins to
set up a~ rm askir!8 yqu to make some usumptions.
I do not ri'ecd further sJl.!'CClies from ~l Mr. Deutsch.

MR. DEUfSCH: I doo't want lIle transcript cited
as evidence for the truth of the statements.

MR. OLSON: I have not indicated that I would do
not. There's no basis for you to make that objection and
we reaJ!y don't need more speech...

BY MR. OLSON:
O. You see, for example, that on this map location

No.o is shown u~ af the very outer edge of an area
shown by L9n8l~Riceu being s'8rved; correct'l

A The location No.6 is on1he edge ofa yellow
area u predicted on this map.

Q. ADd the same is true oflocation No.8; correct?
A. It's close to an edge.
Q. And location No.3 is also close to an edse;'

correct?
A. It's hard to say.
Q. It's hard for YO!I to say that that's close to an

edge of LongJey-Rice? .
A. Itap~ more to be in the center of an area

of Longley-Rice yellow colored area.
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O. Will~ agree with me that locatioo No. S is a

lot closer to the edge of the Lonsdey-Rice p'redicted Grade
B area than most ofthe dots in tli'e center of the second
page of the exhibit we're discussing?

A. Locatioo No. S it closer to the edge of the
yellow area than are other locations.

Q. Doyou think it it a coincidence that seven of
these locations are shown u, on this map u being unserved
according to ~4!Y-Riceand that seve~ other locations
are near the ed..ll.e...!'f'the area shown u served?

MR. DEUTSCH: Objection.
THE WI1NESS: I don't even understand the

question. I'm sorry. I don't understand what you're asking
me to do.

BY MR. OLSON:
Q. Who chose the locations that were tested in

Fresno to the best of)'!:!Uf knowledge?
MR. DEUfSCH: You know the answer to that

question, Mr. Olson. He's answered it several times for
you.

THE WITNESS: To the best of my knowledge, we
received a list of locations that came directly from the
attomm that hired us to make the observations in the
households u to whether or not there was a picture service
to the household.
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BY MR. OLSON:
Q. And what do you understand the attorneys - their

purpose to be?
MR. DElITSCH: Objection.
BY MR. OLSON:

Q. You may answer.
A. Their pUrP9se was to instruct me to go to the

households and determine whether or nof there was service
there. I specificallv would not want to know what a purpose
is or an aj!enda or anything like that.

Q. Ifthis map accurately depicted the Longley-Rice
coverage area for IUEO and if if accurately depicted the
locations of the subscribers that Prime Time 24's attorneys
gave you to test and if the second ~9 accurately depicts
the locations of actual Prime Time :z;r subscribers in the
Fresno arca; do y.ou believe that the locations chosen by
Prime Time 24's lawyers fairly represent the overall
population of Prime Time 24 subscribers in the Fresno area?

MR. DElITSCH: Objection.
BY MR. OLSON:

Q. You may answer.
A. I have no opinion on that bocaulO we were not

involved with the selection of the locations.
O. Do you have any opinion at all about whether or

not the locations that die attorneys IOlected in Fresno arc
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substantial area?
A. Yes.
Q. And what did you do in terms of choosintl

selections at which you would make measurements?
A. There is one defmed process - we're getting

pretty far afield here. I'll saY. there is one delmed
process in the FCC rules to aetermine whether a community
has service or not and that is to take a series of grid
measurements across the community and determine Iiv that
whether there is a level of service in that community,'
predicted service, predicted under the FCC rules.

Q. And that's a method specified by the FCC?
A.. That is one method for specific use as defllled

by the FCC.
. 0 .. Wh!'ft you have done work such as you did with WTOG
III Fronda, IS that the procedure you followed or did you
do something else?

A. No, if is not.
Q. What did you do there?
A. There we went to areas that the station was

concerned about, generally, peripheral areas to discover the
extent of service and compared the service of their station
with another station. ,

O. Have you ever submitted any survey to the FCC in
whiCh the locations selected were chosen I)y anomeys tor
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a fair sample of the universe of Prime Time 24 locations in
that market?

MR. DElITSCH: Objection.
THE WITNESS: I told you before, I could have 110

opinion on the selectiof!, process.
BY MR. OLSON:

Q. Whether it's fair or unfair?
M~.. DElITSCH: The witness has repeatedly told you he

has no QP~on.
BY MR. OLSON:

Q. And the same -
MR. DElITSCH: I object strenuously to your asking

questions that he's already unequivocally answeroQ.
BY MR. OLSON:

Q. Just so the record is clear, we've been talltina
about Fresno. In Missoulayour answers would be die same?

MR. DElITSCH: He's already. given the same answer.
THE WITNESS: The answer is the same. I had 110

opinion on the selection of the locations.
BY MR. OLSON:

Q. Ifyou wanted to fllld out about the
charactenstics of the universe of Prime Time 24 subscribers
within the predicted Grade B contour ofKJEO, what would you
do to make a selection?

MR. DElITSCH: I'm going to object. This witness
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(1) a p~ for w'::an0u were wor~?
(2) A. I can't whether I did or not.
(3) Q. Why don't you take a moment to think about it?
141 A.. A moment won't assist me. Where IOlections were
(5) selected by a person, I don't believe so.
(6) Q.. I:Iave you ever dono any other studies for
(7) submiSSion to a court?
(8) A. Studies of what?
(9 I Q. Studies of any kind.

(10) A. Yes.
1111 Q. Have you ever dono another study for submission
(12) to a court in which the laVt'Yers for one Side provided you
(13) the list of locations at which testing would be done?
(14 ) A. I don't believe so.
(15). Q. You know that rm an attorney for the plaintiffs
(16) III thiS case; correct?
(17) A. Yes.
(18) O. Sup~se for the moment that the second page of
1191 Exhibit 2 fo Mr. Cohen's supp'lemental report accurately
1201 shows the locations ofPrimo Time 24 suflscribers. IfI, as
121) an attorney, selected 14 locations in the clump on this map
(22) that are sHown as getling a signal Grade A intensity located
(23) in or here the ci~ of Fresno, would you consider that to
(24). be a scientifically valid survey?
(25) A. I was not asked to do that and I would say that
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is not a statistician. You. yourself, hired a statistician
that didn't use a broadcast e~r.

MR. OLSON: I appreciate your coaching. You may
answer. Your objection is clear. Yoo've 0.Qjectec[ They
are very clear rules in the south district of Florida about
coaching objections being un8cco~le.. You have stated
your objection for the record. I wjll certainly not suggest
to you fiave not adequately stated lt.

BY MR. OLSON:
Q. Sir, you may answer.
A. Can you repeat the question?
Q. Ifyou were asked to do the best scientific stu~

you coulcfabout the ability of Prime Tune 24 subscri~~
all of the Prime Time 24 Subscribers within the prodicIeG
Grade B contour of IUEO to receive a siRll&l ofGrade B
intensity over the air, what approach would you take?

A. I was not asked to do that. This ,was IIOt part
of the p-roioct. I was given a s~itic assi~onfto visit
a specificlists of locations and determine whether or not
those locations had service.

That's beyond the scope of the project. You're
asking me to do something now that I haven't contemplated.
I haven't even thought abOUt.

Q. Have vou ever dono work for clients in which you
have tried to get an idea of a station's coverage across a
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the information that I received came from others. And I'm
son::Y I can't comment on your hyp'othetical situation.

.I..l. You don't have any view ilbout how one selects a
fair SlUlJple from a universe?

A. Usually we defer to other exports to select
sam~les.

. And you mentioned random selection before. You're
faml iar witli that method of selection?

A. Yes.
O. Qo you believe that to be an appropriate method

of sClectl~ a ~Ie?
MK. DEUTSCH: Do you want to state the purpose

of the samRle in askina the question?
BY MR. OLSON:

Q. Ifyqu're attempting.to achi!,ve results that you
can generatlZe the entire Wl.lverse, IS random selection to
your knowledge an appropriate way to dq th!!-t?

A. To aclileve - tIlat you can generalIZe III the
entire universe ofwhat you're sampling?

Q. Yes.
MR. DElITSCH: I guess, I will repeat my objection

here.
MR. OLSON: You've repeated it.
MR. DElITSCH: I just want you to understand.
MR. OLSON: I understand tIle objection. You do
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not need to coach this witness.

MR. DEUTSCH: This witness is not an expert on
the subject you're questioning him about I want that
understood 10ud anet clear.

THE WITNESS: I think we've already covered it
when you asked about selection of samp'les that I would defer
to the purPOse of the test and the indiviaual requesting it and
suggest. if you needed to. that if they want some
sc!entific basis for the samp1ins, that they seek a
SCientific basiS.

BY MR. OLSON:
Q. And the purpose of this project was whar'
A. The P,Urpose of this project was to determine

whether the individuals enumerated could receive a quali~
- what ~ity of service - picture service the households
could receIve.

Q. With their own equipment?
A. If their own equipment was present, )'!s.
Q'T•.§.ol for example, if we take a look at Exhibit 2,

Page riM 010016
A Missoula?
Q. Yes.
A. 16?
Q. Yes.
A. Okay.
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Q. Do you see here that there's a note, I assume in

your handwriting, indicating that the antenna there was 22
years old"

A. No.
Q. You don't see that"
A. I see what it says. But it doesn't say 22 years

old.
Q. What does it say"
~ It ~ys approximately two years old. The double

squiggly lIne -
Q.- I understand.

.. Were there splitters at any ofthe locations you
VISited?

A. Yes.
Q. Did ypu test the si8Jw.l after it had been split

or ~Id YOU lUljust and sort of eliminate the etIect ofthe
sphtter"?

A. My task wu not to build a system. It wu to
test the system that existed. We did attempt or make a
reasonable etlort to see if the system was functioning.
That's been ~inted out in the report. It's clearlj' statid.

Q. Coufd~ answer my question..pl_T
A The question was did we test atlilr the splitter

to see if the splitter wu tUnctional" No.
Q. My question is a splitter takes the signal coming
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from the antenna and divides it into two; comet?

A. That's correct.
O. So one ofthe wires, one of the two spIit wi...

would be goiJ!g ultimately. to the 1V set; rigijt?
A. It woulCl be &oins in one direction aiid the other

one would be going In another direction.
Q. But one of them was hooked up ultimately to the 1V

set-
A. Correct.
Q. Did you eliminate the splitter so u to see what

signil y'ou would get ifyou did not have a splitter?
A. No.
Q. SO when Y'?U say that you were testi~ what kind

of reception these households could get,. you re taI~
about what they could get in this case with a sip! in
~hich halfof the signal was going otT in other wire away
trom the 1V ser'

MR. DEUTSCH: Obiection, There's no evidence
~hat using a .spli~er results in nalfof the signal going
In another direction.

BY MR. OLSON:
Q. You may answer.
A What we tested wu the quality of signaJ that was

actually received at the location In the mamer that the
system was set up at the location.
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O. In that location that did have the splitter, how

rpucn of the signal wu going off in the other direction away
tram 'IV set?

A. ""portion of it.
Q. Was it less than 50 percent or more than 50

percent?
A. It de~s on the splitter.
Q. But In this ~culiar cue, what was it?
A. In this particular cue here?
Q. Yes.
A. We do not Icnow.
Q. SO it could have been more than half?
A. It could have been less.
Q. It could have been more than half?
A. rd say in this cue it was much less than halt:
Q. And how do you know that?
A. Because the comment here is band splitter not

power splitter. So what we were doins here is making a
split based on a frequency band as opposed to l19~er.

I would sus~ tliat perhaps be had an FM radio
hooked up or something else that maybe he wanted it separate
to VHF or UHF outP.!Jt. But sayipg Iiand splitter to me means
that it was a band splitter rather than a powe.r splitter.

O. Are you prepared to give testimom' that y.ou will
stand on abOut tfie percentage of signal that was lost as to

Page 119
the splitter?

A. For this one? No.
Q. You do DOt know"
A. No, I do not know.
Q. How many other splitters were there in Missoula?
A. I don't knOw. rd be glad to do just what you're

doigJ and COWlt them up.
IJ. Sure.
A. Which page do you want?
Q. Why dCin'fyou take a look at PTM IOOS, tor

example.
A. Okay.
Q. Do you see at the bottom of that page there seems

to be a reference to two-way splittins"
A. Yes. Let's see. Whichline are you looking at?

Down at the very bottom line?
Q. Yes,
A. Yes, two way splitters.
Q. What does tfiat reter to?
A. That isa power splitter.
Q. Does that reduce the~ ofsip! that is

arri~ at the end ofthe split wire that is goins to the
1Vset.

A. Yes. .
Q. And in this-particular cue by what percentage

Page 120
is it reducing?

A. The fwo-way splitter would be approximately halt:
Q. How about-
A. Do~ W8Ilt me to refer _k to that one"

THE WITNESS: Can we take a minute?
MR. OLSON: Sure.
(Recess)

THE WITNESS: To tinish my' description of that
system, there are other components in it. For example,
there are two amplitiers in the system.

BY MR. OLSON:
Q. But if there were not a splitter at the end of .

the ~tem, you would expect tfiere to be a stronger signal
available to the 'IV set; correct?

A. The split is not at the end ofthe~. But
a splitter reduces the si~ level. rm sorry. A power
splItter reduces the sigri8llevel.

Q. Returning your attention to PTM 0 l008?
A. Okay.
Q. Do you see there is a reference to a two-way

splitter there?
A. Yes.
O. Turning~r attention to the next page, 10009,

coul<I youjust read what your handwriting says there?
A. A 75 ohm to 7S ohm VHFIUHF - excuse me -75 ohm

XMAX(20I2O)
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: 1 I VHF. 300 ohm UHF - I'm Bdding HF after the. V and U -
: 2) spliner was feeding set. The 75 ohm side was unterminated
: J I creatin8-Bdded loss. Removing it yields No.3 above siSJ!ll!.
(4) O. Uid you remove it or not remove it when you mide
(5) a videotllpe at this location?
(6) A. I probablv removed it. I would have to careful
( 7 ) review my notes' and try to reconstruct what happened.
I 8 ) Q. These are the notes right here: right?
(91 A. I know. I would have to carefully review them

11 0 ) in total not just this/age.
Ill) Q. If you woul carefully review your notes for this
112 J location No.3 in Missoula and tell me whether you know
I 131 which way you did it?
(14) A. From a cursory review of this I can't say
1151 whether the splitter was in or out of the circuit.
116J . Q. We have time. Tak~ as much time as you need.
(17) A. No. I cannot determane.
118) Q. Okay. TumingyourattentiontoPTMOIOOl6.
119) A. Sixteen?
(20) Q. Yes.
1211 Do you see a reference to a band splitter under
1221 the ty~d words other community antennas?
1231 A. Yes.
(24) Q. What docs that refer to?
1251 A. I think we actually looked at this particular

Pag.122
III page.
12) Q. I apologize.
(3) A. I rememDer the other things that were in the
141 system.
(5). Q. Taking a look at 10024, please?
161 A. Yes.
(7) Q. Under the words other community antenIIU there are a
(8) series of words with arrows between them. What does
191 the two-way. two-way reference mean?

110 I A. Those are two-way power dividen.
1111 Q. Are there two ofthose in a row?
(12) A. Yes, there are preceded by an amplifier.
l3l Q. Docs that me that if you combine two two-way
L41 splin.ers in. a row that you're, roughly spcakins, dividing

,151 the Sl~ an 4ths?
(16) A. That's correct.
117 I Q. Did you test to fand out what picture this
118) household would have gotten ifthoy had taken the sip!
(191 without either of those spliners?
1201 MR. DEUTSCH: AndIor without the am~lijien.
1211 THE WITNESS: Nor with the amp.litier.We made no
1221 change to the system to see whether removing or addiJJ8
123) c911)ponents that were normally used in the syStem made any
124 I dlfterence.
(25) MR. OLSON: Mr. Deutsch,l would grateful if!
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AFrERNOON SESSION,

(1:30 p.m.)
Whereupon.

ROBERT D. CULVER,
the witness herein, called for examination by counsel for
Plaintiff and havins..been J!reviously duly sworn, was further
examined and testtlied as follows: .....

EXAMINATION BY COUNSEL FOR PLAINTIFF (RESUMED)
BY MR. OLSON:

Q. With w~om have you spoken in preparing for
todays depoSItion?

A. Only Mr. Deutsch.
O. Nobody else?
A. No.
O. Do you know anything about the process by which

the Satellite Home Viewer Act was adopted by Congress?
A. No.
.Q. Have you completed your work for Prime Time 24

or Its anom~?
MR. DEUTSCH: That's an ambis.uous question in the

sense that if he answers the question Iiterilly, he will
have to say~s be~use obviously it's contemplated that he
would teStl!y'_an thiS case.

BY MR. OLSON:
Q. Let me be clear. In terms of substantive work -

'ag.125
gathering of data, anaI~ data as opposed to
fe~titYingabout work.you've already done - are you done
With your work on thii matter?

A. Yes.
Q. And has Prime Time 24 or have its attorneys given

you any ~ther assignments, of any kind?
A. No.
Q. Have you ever. before the work that's described

in your report, done any other work for Prime Time 24?
A. No.
Q. For any other satellite carrier?
A. No.
Q. For any satellite company of any kind?
A. No.
O. When was the most recent time that you've

testified at a deposition or a trial or a hearing?
A. I would guess that it has been four or five

YQ: And what was the last case in which you
testified?

A. It had to do with a television stlltion here in
Washington. Channel 14.

Q. Was that for the FCC or what kind of a proceeding
was that?

A. I'm sorry. I thought you meant a trial. That was a

( 1)
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could ask the questions.

MR. DEUTSCH: The witness has made that point
previo~s!y.

MR. OLSON: Doj'ou want to have lunch?
THE WITNESS: Fane.
(Whereupon, at 12:45 p.m., the deposition in the

above-entitled matter was recessed, to reconvene at 1:15 p. m.,
this same day.)
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case being preDaTed for trial.

O. In coun?
A. Yes.
Q. What was the substance ofyour work in that

matter?
A. A technical review of the facilities that were

constructed. the effort that went into construetina of the
facilities and troubleshooting some problems thal were
apparent to the facility and to make recommendations as to
how thC!y. should be resolved.

Q. What station was that?
A. It was Channel 14 here in Washington.
Q. Do you know the call1ettcn?
A. I'm soror. I'm not sure what their call letters

are now. But it is the Channel 14 UHF Stlltion that's also
- I believe it's still a home shopp.ina network Stlltion.
I'm sony I just can't rccall the caII liners.

Q. It's a real favorite of mine.
A. That was probably four yean if I had to guess.
Q. Did you glvo a deposition in that case?
A. Yes.
Q. Did that go to trial?
A. It went to trial but was settled very quickly.

A senlement was reached rather than completing the trial.
Q. Do you recall who the lawyers were in t6at case?
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Page 121
(1 I VHF. 300 ohm UHF - I'm addjpg HF after the. V and U 
:21 splitter was feeding set. The 7S ohm side was untenninated
IJI creatin&-added loss. Removing it yields No.3 above sip!.
(4 I O. Uid you remove it or not remove it when you made
(5) a videotape at this location?
161 p... I probably removed it. I would have to careful
: 7) review my notes and try to reconstnlct what happened.
(81 Q. These are the notes right here' right?
191 A. I know. I would have to carefully review them

1101 in total not just this!age.
: 11) Q. If you WQul carefully review your notes for this
(121 location No.3 in Missoula and tell me whether you know
(13 I which way you did it?
114) A. From a cursory review of this. I can't say
(15) whether the splitter was in or out of the circuit.
(l61 Q. We have time. Tue as much time as you need.
(171 . A. No. I cannot determine.
(18) Q. (lkay. TurningyourattentiontoPTMOl0016.
(l91 A. Sixteen?
(20) Q. Yes.
(21) Do you see a reference to a band splitter under
1221 the !y~d words other community antennas?
(23) A. Yes.
(24) Q. What does that refer to?
(25) A. I think we actually looked at this particular

Page 122
(1) ~.

(2) lJ. I apologize.
(3) A. I remember the other things that were in the
(4) system.
151. Q. Taking a look at 10024. please?
(61 A. Yes.
(7) Q. Under the words other community antenaas thoro are a
18) series of words with arrows between them. What does
( 91 the two-way. two-way reference mean?

110 I A. Those are two-way power dividen.
(11 I Q. Are there two ofthose in a row?
1121 A. Yes, there are preceded by an amplifier.
13) Q. Does that me that if yOll combine two two-way
L 4) spIitt~rs in a row that YOll're, roughly speaking, dividing

,15) the SIgJJ!J m 4ths?
1161 A. That's correct.
117) Q. Did yOll test to fmd OIIt what picture this
(18) household would have gotten if they nad taken the signal
( 19) without either ofthose splitters?
(201 MR. DEUTSCH: AndIorwithOlltthe am~itien.
(21) THE WITNESS: Nor with the amplifier.We made no
(22) change to the system to see whether removmg or addirlg
(2 J ) C~lI1:lponents that were normally used in the system madi any
(241 dltlerence.
(25) MR. OLSON: Mr. Deutsch, I would grateful ifI
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AFTERNOON SESSION,

(1:30 p.m.)
Whereupon.

ROBERT D. CULVER,
the witness herein. called for examination by counsel for
Plaintiff and havin&.been p'reviously duly sworn. was further
examined and teStllied as follows: ....

EXAMINATION BY COUNSEL FOR PLAINTIFF (RESUMED)
BY MR. OLSON:

Q. With w!Jom have yOll spolcen in preparing for
todays depoSItion?

A. Only Mr. Deutsch.
O. Nobody else?
A. No.
O. Do you know anything about the process by which

the Satellite Home Viewer Act was adopted by Congress?
A. No.
.Q. Have yOll completed your work for Prime Time 24

or Its attorn~?
MR. DEUTSCH: That's an ambiiNOIIs question in the

sense that ifhe answers the question literilly, he will
have to saY..YCis bcl:ause obviously it's contemplated that he
would testJ!y' m thiS case.

BY MR. OLSON:
Q. Let me be clear. In terms of SIIbstantive work -
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gathering of data, anal~ data as opposed to
festifying about work YOll've already dOno - are you done
with your work on thiS matter?

A. Yes.
Q. And has Prime Time 24 or have its attorneys given

you any 9ther assignments, ofany kind?
A. No.
Q. Have you ever, before the work that's described

in your report, done any other work for Prime Time 24?
A. No.
Q. For any other satellite carrier?
A. Nci.
O. For any satellite company of any kind?
A. No.
O. When was the most recent time that you've

testified at a deposition or a trial or a hearing?
A. I would guess that it has been four or five

years.
O. And what was the last case in which you

testified?
A. It had to do with a television station here in

Washington, Channel 14.
Q. Was that for the FCC or what kind of a proceeding

was that?
A. I'm sorry. I thought you meant a trial. That was a
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could ask the questions.

MR. DEUTSCH: The witness has made that point
previol!.s!y.

MR. OLSON: Do3OU want to have lunch?
THE WITNESS: rll1O.
(Whereupon, at 12:45 p.m., the deposition in the

above-entitled matter was recessed, to reconvene at 1:15 p.m.,
this same day.)
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case bejpg prepared for trial.

O. IIi COllrt?
A. Yes.
Q. What was the substance of your work in that

matter?
A. A technical review of the facilities that were

constnlcted. the effort that went into constnlctina of the
facilities and troubleshooting some problems that were
ap~t to the facility and to mue recommendations as to
how th~y.shOllld be resolved.

Q. What station was that?
A It was Channel 14 here in Washington.
Q. Do yOll know the call letters?
A. I'm sorry. I'm not sure what their call letters

are now. But it is the Channel 14 UHF station that's also
- I believe it's stin a home shopp'~network station.
I'm sorry I just can't recall the can letten.

Q. It's a real favorite of mine.
A. That was probably four years if I had to guess.
Q. Did you 8lvo a deposition in that case?
A. Yes.
Q. Did that go to trial?
A. It went to trial but was settled very quicldy.

A settlement was reached rather than completina the trial.
Q. Do you recall who the lawyers were in tliat case?
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wanted to establish.

Q. Was it your understanding that it was relevant
to some legal proceeding or did they just want to brag
around town?

A. It was relevant to a potential business decision
as to whether to purchase another station or not.

Q. SO which would be the more attractive investment
in terms of-

A. Whatever use they wanted to make of it. I'm not
sure.

Q. I understand. Did they own one station already?
MR. DEUTSCH: I just don't see the relevance.

He told. 'rQU what the purpose of his work was.
MR. OLSON: A11 will be become clear. Steve.
MR. DElITSCH: All right.
BY MR. OLSON:

Q. When you were doing the picture quality
assessments of the station your chents did not own, would
it make sense to you instea:il of for Y.OU to evaluate the
picture quality to have the person who owned the station
that you were evaluating do the picture quality assessments?

A. No.
Q. Whynot?
A. It would have been introduced far too many variables

to have another individual evaluate the picture
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Q. Do you know the concept of bias?
A. Yes. I understand the concept of bias.
O. And in doing picture quaJity assessments. do you

thini it's importantlo have unbiased as opposed to biased
observers?

A. I believe it's more important to have observers
who report factually and with integrity.

O. And do youbelieve that biised people are as
Iikery to do that as unbiased people?

A. If there's a basis for bias and a strong
suspicion that there might be bias, then it would probably
be a better situation to use what vou'd call, I guess, an
indf!~ent viewer, an independ'ent expert to make the
deCISion.

I guess that's the reason the station hired us
to do the work.

Q. I'm SOfTY.. _That is because, what?
A. At that TV project that we were talking about,

they asked us to do the work because we're capable of doing
the work.

O. Did you have an IX to grind about which way the
resuTts came out?

A. Absolutely not. Why should I?
Q. I'm not suggesting you should have. I'm just asking

to cOnfirm.
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and then try to do a comparison for an evaluation ofwhat
the ,Problems were.

I,l. I'm talking about having the~ who owned the
station that your clients were tliinkirig about buying, as
opposed to hav~ them do this instead of you, just have one
person do it but have it be the owner of that station; would
that have been a good practice in your view?

A. For the pu~se of our test and the purpose of
our observations? No, it would not have Deeri.

Q. And why not?
A. As I stated earlier, we were trying to see where

one was strong and one was deficient: And to do that, a
side by side comparison at the same time undor the
conditions with the same Pf!rson, it would be a much better
way of doil!gjt rather~ having two different people
enter two different Condltlons.

Q. Fine. Suppose that you had dono the ~rins
part 8nd had gotten the two signals side by side SO..YQU
could look at'the two 1V sets next to each other. What if,
instead of you 100Jc4tg at both 1V sets, it was the person
who ownea the station that was being shown on one of the 1V
setsI w~)Uld it have made sense to have that person do the
eValuatlon.

A. At the same time?
Q. Instead of you, that person would do the
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A. We're tallfing about this h)'JlC;!theticai one; right?
Q. You didn' care either ~ay. You were just trying

to 8!ve your best Judgments; nght?
:A. Absolutely.
O. Let me aSk you to take a look at the document

that'S been marked for identification as Culver Exhibit 7.
Do you have that before you, Mr. Culver?

A. Yes.
Q. This document, I will tell you, is not continuous

pages. ~t's ~o s~ts ofcontinuous pages of indices that
we received m dlscov~.

Do you reco,gnize these to be documents that you
or the ongi.noors in Fresno created to keep track of which
photl?graphs and which videotapes were taken at what
locations.

A. Fresno and Missoula?
Q. Yes.
A. Yes. I want to IIOW show yay.
Q. I want to now show y'ou die Fresno videota~ and

if you tum to the last~e of Exhibit 7, it contains what
is described as a video log for the Fresno videotape?

W
iSCussion off the record.)

Videot~e started at 1:50.)
B MR. OLSON: .

Q. We have rewound this tape to the very beginning.

Page 138
I've set this so you can now see the time counter as it goes
by. We are now - let me pause for a moment.

We are now at aboUt 38 seconds into the
videotape. It appears to me that this is a recording made
by'pointing a camcorder at the 1V set at the first focation
in Fresno, lookina at the last page ofCulver No.7.

A. I have thal.
Q. Is that your understanding?
A. Yes.
Q. I'm going to take the liberty to fast forwarding

to move thiS process along. We are just at about 2:52 and
it arpears to me that we lian just switched to a recording
tha was made by attaching the rooftop antenna transmiSSion
line to the VCR. Is that your impression as well?

A. Yes.
Q. Would it be meaningful to ask you to give a

picture quality assessment to this videotape or is that not
a meaningful question because it's a videotape?

A. Of what we're seeing here?
Q. Yes.
A. You're asking for on-the.fly assessment of what

we're seeing ris..h~ now.
Q. Rignt. Right.
A. Yes. I could do that.
Q. And what would be your rating of this picture?
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III evaluations?
(2) A. If he was capable of doing it, I can't see why
(3 I not. But for the purpose that we itid the testing. what we
( 4 1 did .was the best way of doing it at the time we ilid the
lSI testing.
( 6 I Q. Let me put it another waY.. I'm assuming that the
( 7 ) person who owned the other station would like to win this
I 8) contest, if you wjll, between the two stations. Can you
: 9 i accept that premlSO?

A. If you're stat#Jg it as a promise, I will accept
it. Ifyou'Ce stating it as a fllCt of the SItuation, I
can't Keep accept It.

Q. Assume for the moment that the owner ofthe
second station would like it to come out that his picture
quality is always or most of the time better than the other
picture guality. Okay'?

A. Okay.
Q. If you make that assumption would it be

appropriate to have ~at person do th~ picture quality
assessments companng the two 1V PiCtures?

A. That situation never presented itself. We're on
assump.tion. I'm so~.

The assumption is that - I really can't
speculate as to whether it would be better or not. You're
asking me to do something that I really can't answer.
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Page 139

You can go ahead and pause thlt( 11 A. Just a moment
IZ) for a second.
13) 0 .. I just assume you not look at how your engineers
(4I rated If?
(5 I ~. No, rm ~ot going to. rm going to look at the
161 ta~s charactenzatJon.
(71 Q. Sure. Let me frolX:!se this and that is, I don't
(8) particularly c:arc abou the TASO characterization.
19) A. Well-

(lOI Q. Sun:. Go ahead and give me your TASO
1111 characterization. That's tine.
(12 I A. Go ahead and roll the ta~.
(13) Probably TASO scale 3 detinitely ~rceptjble
(H) il!lpairments, but not objectionable, a passable qliality
(l51 picture.
(16) O. Since we an: not particularly evaluating - if
(11). you aon't mind 111 tum down the sound.
(18 I A. Just tum it down a littJe bit. Thafs fmc.
I 19) O. Okay. It apl'C!US to me based on the log that
(20) this tape goes on to about 6 minutes and IS secOnds. So
(21) with your permission. I pro~se to fast forward from 4:20
12Z1 to 6:[6 wlien: the next Iiouschold starts.
IZ3 I Q. We'n: now at about 6: 18. This appears to me -
(24) MR. DEtJrSCH: We can agree thafs a camcorder.
IZ51 BYMR. OLSON:
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MR. DEUTSCH: If you will permit me to do a
limited cross on each viewer here so we don't have to roll
the ta~ a~ain.

MR. OLSON: That's tine.
MR. DEtJrSCH: The only follow up question I would

ask on this topic we were vie~ IS whether you can
determine from the visual of the camcorder Plctun:, is did
you see whether that househol4..got a acceptable or
unacceptable pictun: under the lASO scale, based on your
observation of the tap!!.

THE WITNESS: If the differences are ~ss enough
and you have the def~ point on the TASO scile, you may
be able to malte that call.

MR. DEtJrSCH: Can you make that calion the one
we just saw. .

THE WITNESS: As an example, yes.
MR. DEUI'SCH: What wu ~r i:all?
THE WITNESS: It's unacceptable.
BY MR. OLSON:

Q. And would }'CNJ'view, based on that videotape be
mon: n:liable or would the view that yt)Ur engineers made on
the spot live and in person be more reliable"
. teA. I W!'uId always defer to the live man on the spot
In t!PfC!ltlon.

l-J. So the fact that at location No.2, your live and
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Q. - to be a camcorder pqinted at the televisioo
set at the second location. Is that your understanding as
well?

A. Y~litis.
Q. WiUl your ~issionI propose to videotape

throu~ the n:st of this.
MR. DEurSCH: Do you have markings is to which

it switches? This 198 doesn't show that.
MR. OLSON: I don't I may have somewhere but

not ri~t here.
BY MR. OLSON:

Q. Let me just uk YQU while we're seeing this
camcorder, in your view is a camcorder recoii:lins from a 'IV
set a suitable way to judge picture quaIj~?

A. No..It's a simple way to show waat the scene wu
on the receiver or test.

MR. DEtJrSCH: Otf the record for a second.
(Discussion off the record.)

BY MR. OLSON:
Q. Let me go back to the point at which it switches

from the camcoi'der to the next sesunent so we can see ifwe
can diagnose whafs happCl!ling. We are now at about 708.
We are still at the camcorder recordi!ls of the 'IV SCreeD.
We'n: at location No.2. Ifs now 7:23, around thore. Wo have
now switched to a screen thafs just noise. I would

Page 141
be ~ppy to fast for:ward throu~ this. By my questioo to
you IS am I correct In underswillllJl that the attempts to
videotape at location No.2 from tile - directly frOm the
antenna was unsuccessful.

A. I think~ understanding is comet.
MR. DEUTSCH: Can you teD from the camcorder 'IV

picture anvthinAabout the picture quaIitY..
MR. O~SON: If you want to Uk that on redirect.

be my ~est.
MR. DEurSCH: Well, ifsjust that 'We're hero.

I don't want to nm throuRh the whore damn • again.
. MR. OLSON: Okay, Ifyou want to uk tJiat one

question.
THE WITNESS: Anythins at aU about it? Yes, you

can tell someb04Y about it on a gross basis, rather than a
step-by-step basiS.

BYMR. OLSON:
Q. For examl?le, you can tell that there was .

something ~ther than complete static on the screen. Then:
was some picture on the screen.
. A. There was evidcnco ofa picture tho screen,

nght.
Q. We are now at about 10 minutes and a few seconds.

We're now at a completely blank screen, is that fair?
A. Yes.
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on the s~t engineers rated the pjcture~i~ as being
acce~le,~ would defer to lhat rattier than your
evaluation olthe camcorder.

A. I don't believe they did.
Q. Excuse me?
A. What rating did they give it?
Q. Three.
A. Thafs acceptable?
Q. Yes.
A. 1."hen they saw a better picture than we're seeing

on the Videotape.
Q. On the camcorder videotape.
/\. Yes.
Q. Let mejust stop for a moment. One ofthe

reasons why, ifyou wanted to fInd out what quality of
picture you were getting a,la particular: 'IV set, you would
want to take a tape recoi'dms from the InP.ut to that 'IV
settle u opp0se4'9 pointing that camcorifer at the 'IV set.

A. rm sorry. CaD you repeat that one?
Q. Sure.

MR. DEUI'SCH: Why do ym,t want to tape otf the
line instead of by pointina the camcorder at the screen'?

MR. OLSON: Well done, Mr. Deutsch.
THE WITNESS: Actually we did both and for .

ditferent reasons. Using a camcofder to look at the screen,
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a1thOUIP.t it introduces the video camera and its own recorder
mechanism attcmptf to record actually what is disDiayed on
the screen, introdiic~ a videotape recorder introduces
another piece of~ipment. It introduces a new RF tuner
into tho~. 1llat'1 the RF tuner on tho videotape
recorder. Unless you're~ the video out from die set
thafs involved, in most ofteri m cases that's not
available. So It introduces another piece of equipment.
So in doing both..~ 8et. number one, a more direct
n:presentalion o[ what's seen on the screen and second,
usms the videotape recorder off the RF input is you n:move
the 9verlap o(the ~corderimage and perhaps camcorder
motion ana thqlgS like that.

Q. Well, if you had to choose between the one or the
other, whicli would you choose to represent the quality of
the picture?

A. To evaluate the picture?
Q. Yes.
A. Neither.
Q. You would rather be live and in Jll'fSOft?
Pi.. I would rather be right then: looKing at it,

loo~g at my TASO scale, making a criticil evaluation of
the 'pIcture.

I.J. If you couldn't do that ifYO!l had to choose .
between a camcorder and a direct RF input into a VCR. which

ALDERSON REPORnNG COMPANY, INC.
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would you choose? •

A: 1 would probably ask for both and with lots of
w8J'!l1llg!l_.

Q. '{ou're doing what in law school is called
fightmg a hypotheticaL You have to choose one or the
other.

A. I wouldn't accept the challenge. I'm sorry,
That's rm' position.

Q. They're equal to you?
A. No, they're not equal. There are problems with

both. There are problems with both. and I won't be able to
pick one over the other. For the purpose of this test
which was to observe the picture as received in the home on
the receiver as hooked up m the environment it was in.
eyeballs on the receiver IS the way I 'ihose to make the
assessment. That's the way eve~y was instructed to make
the assessment. loolcing at thes~ liaving it in front of
them, makipg critical evaluation. I nis material was
representative ofwhat was seen. It is not the basis on
Which the evaluations were made.

Q. Why don't we continue at the moment. We are
commg ~p to the end of the videotape that was made at
location No.2 in Fresno.

MR. DEUTSCH: It will be II :39.
MR. OLSON: In a few seconds, we will start at
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information to decide between 2 and 3 and 3 and 4 or 4 and
S. It's probably,giving me enoum information to decide it
is either not at tile top or not at The bottom or somewhere
near the middle and that's basically just what I did. It
came out somewhere near the middle.

MR. DEUTSCH: It loolcs like the neltt 
BY MR. OLSON:

Q. Let me go back to the location at which we
switched from the camcorder at the display. We're at about
13:48 or so. We have now switched to pure static. It
appears to me that the attempt to recorO using the VCR
directly from the household antenna at this location was
unsuccessful. Is that your understanding as well?

A. It's that or the si~ was - it's probably
that. I @gree generally with that assessment.

Q. B'asoaon what you saw on the camcorder, you don't
have reason to think that the si~ was so weak tliat the
VCR would not function; correct?

A: Unless there is something very unusual about the
location.

Q. Okay. Let me pause for a moment and recall that
at tlilS at thiS location you were measuring dBu's outdoor
of 87. Does that helpJlou to rule out the likelihood that this
was a case \l!here the VCR couldn't get enough signal to
record anythmg.
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location No.3.

THE WITNESS: Well, that's the P,roblem with
counters. It's ~oi!tg to_g~ worse as you going a101l1.

BY MR. OLSON:
Q. We are now at about 11 :48. This appears to me

to be camcorder footage of the television atlocation number
3. Is that your undersiindin,g?

A. Yes. It probably is, 6ecause I see evidenc:o that
it is a camcorder. At least I hear -

Q. The label that says Sony at the bottom of the
screen, for example.

A. Yeah. okAy, that helps. I'm soqy. I thouRht
that was on your set. but it's not. That is one ofihe
reasons that using a camcorder is nice becau.se you can see
what kind of set It is and where it's located

Q Let me fast forward until we can fmd the
location, if there is one. at which they tried to record
from the RF input. By the way. can~ evaluate from this
camcorder recording whether or DOt this household received
an acceptable p!cturo?

A. The TASO scale. I would have to take some time
to look at it. There are artifacts on there that are DOt
part of the transmitted si~. I would have to attempt to
JIl!l0re those artifacts, like the reflection of the~
liking the video image, and focus instead on what I

Page 147
anticipate would be the broadcast im~e.

Q. Why don't you take a minute to do that and see
what judgJllents you form?

(Witness aPproached TV screen.)
THE WITNESS: Probably TASO scale 4.
BY MR. OLSON:

Q. TASO scale 4.
A. Which is described as impaipnentS being somewhat

objectionable, with a quality not quito passable.
O. Okay, and we are tallcina about at location number

3 ana this is your evaluation forlooking at the camcorder
lOotage correct?

A. ft's the evaluation of the imagine that we are
lookinlt~~_ rilUlt no~\.not the evaluation of that locatica.

Q. -Whar, if anywing, does that camcorder tell you
~bout w~t jud~ent you would have formed had you been there
hve and m person?

A. It would indicate that I would ex~t to find an
ima~ that is not perfect. but is not totallywi~ out.

1<. In terms ofTASO numbers, can you translate that?
A. Somewhere between 1 and 6.
Q. I'm sony. 1 and 6 is the whole range.
A. That's nght.
Q. SO the camcorder is giving you no informatica.

It's giving me gross information. lt's not giving me enough
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A. And it.lleneralIy indicates that there should have

been a recordJll&. I suspect some type much failure in the
VCR mechanism.

Q. With ~r~rmission, I am a going to fast
forward through tliis until we get to tl1e next content.

We are now at about 15: 16. Itap~ to me this
is a camcorder recordir)g of the television picture at
location number 4. Is tliat also your underStandir!g?

A. 16 - yes, that would faii within the time Irame
for location number 4.

O. And can you form a view about whether or not. if
you nad been there. you would have jud,ged t1ie picture to be
acceptable based on what you see on thiS camcoi'cler?

A. Are ~u asking me to make an assessment of this
imllje I'm 1!Xllcing ~ nght hero?

I,J. _I'm JUst aslcingy-ou -
MR:. DEUTSCH: Answer the question.
BY MR. OLSON:

Q. - whether you can make a judgment from this
camcorder recordin~ about whether you would have viewed the
picture as accep.tablil ifyou had beeri there.

A. No I can't.
Q. I'm going to fast forward to where this switcli is to

the next input. Let me go back so we can make a note
of the time. At about 18 minutes we switched from the

Page 150
camcorder recordin,g of the TV screen to noise; correct.

A. That's what r see.
Q. Is it your understanding as it is mine, that what

happened here !S that the attempt to record using the VCR
was unsuccessful?

A. We're getting indications here that thero was
some lcind of a momental)' lockup of the VCR and for whatever
reason we have actually no picture here.

Q. But.I'm going to (ast forward through until we
see somethmll else meanmgfuI.

A. What lime is it?
Q. At about 20 minutes and 7 seconds or so, we

switched to another ima.. Is it your understanding that
this is a camcorder recofding of the television set at
location No. S?

A. From the im~. I can't tell if it's a
camcorder or not. It may be a camcorder image. It might
take a little while to decipher whether it is or not. just
from loolcing at this imqe.

Q. Would it be usewl to fast forward to see whether
we see something, assuming that they switched from camcorder
to VC;:RL to see wnether we see a change at some point at this
location'!

A. You could fast forward, but you may miss
something in between.
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Q. Fine.

MR. DElITSCH: Tom, have we seen all of the sites
that were unsuccessful tailings'!

MR. OLSON: I thirik so, but fm not certain. Do
you know.

THE WITNESS: Do you know where the break comes
in this ~.Y time.

MR. DElITSCH: The next site has been 24. They
have typically been 2 minutes each, so I should have arourid
22.

THE WITNESS: Can you do a slow fast forward,
like two times sneed or sometlitng'?

MR. OLSON: Let me see ifI have that.
THE WITNESS: It should break pretty soon here

I guess.
MR. OLSON: OtTthe record.
(Discussion off the record.)

THE WITNESS: We may have some indicatiOll right
here that this is a camcorder because I think I see an
artifact on the screen. And that is one that indicated -
these little dots.

BY MR. OLSON:
Q. Will you tb~ve me to tast tbrward a little bit so

we can see where tne break is? (s there a little break
there'l
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Shack consumer antenna.

A. It was'?
Q. Yeah. But outside not the homeowners' eq!Jipment'?
A. But which one, we dOll't know. fm SOrn'. l'm

just tying it down when I made mv recordings rknew what
equipment was being used, and with this I amjust takirul
your statement that It was made with a typicaf antenna VCR.

Q. I mean, ( will ask you to assume It was using a
household antenna that dlCi not cost more than $40 or S50?

A. Okay.
( 12 : 1 4 ) Q. Looking now at the videotape at around
seconds, do you have a View about whether or not. live and
in person, thIS would be an acceptable picture'!

A. I think it would have beeil unacceptable.
Q. Unacceptable, okay. And the reason it would have

been unacceptable_?
A. J;3ecause of objectionable artifacts, impairments

to the picture.
Q. And what impairments do you have in mind?
A. In the ghostina.
Q. In ~hosting. ooy,

We re now at 5 minutes and 37 seconds. Let me
ask you whether or not from this videotape you can tbrm a view
aboUt whether or not, had you been there live and in
person, you would have seen an acceptable picture?

Page 152
(11 A. We may have. I think that's a break. It's
(2) either a break or they just paused the recorder and started
(3) it back \!p. Go ahead.
(4) Q. Do the notes record the log time forch~?
15) A. We're at 5? Yeah, we're OIl number 5. Will,look
(6)' atpase64.
171 MR. OLSON: Why don't we go offthe record here?
C81 (Discussion otfthe record.)
(91 BY MR. OLSON:

( 101 Q. Mr. Culver, I want to show'you a different
III I videotape. I will represent to~ trIat these were
1121 videotapes that were made in Missoula near the locationl of
I 13) homes that you tested when you were out there us~ an
(14) outdoor standard antenna and VCR aso~ to the
(15) homeowners antenna and VCR, and I would like to get your
( 16) assessments to the extent~ can from a videotape iboUt
117} whether or notyou believe that these homes received
1181 acceptable l1l,IalilY.o(l!~ctures as seen on this?
(19) MR. DElITSCH: Iobject. You said that all of
(20) these were done I?Y this - these were not done with tho
(211 homeowners' e~!J1ment.
1221 MR. OLSON: Correct.
(23) MR. DEUTSCH: And they were not done.OIl the
(24) homeowners~pro~m-.
(25) MR. OLSON: Like most ofthe videotapes that you
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A. Let's - 0IlCC~ rve commented that this is

not the actual picture. Let's assume that this is an actual
otT the air picture, that it is not a videotape picture and
I am to make the analysis based OIl that, iInd fm going to
look at artifacts that wore~ that may havebeeIIi more
or less apparent under the Ictual conditicxis and ifyou want
me to g9 through the exercise I will

Q. j want to fint know w~ether or not you can form
a view from this videolaP.' about whether or not the picture
would have been accepted if you had been in person?

A. Yes, an approxunate view, as I descriDcd earlier.
A &tOss view, not a detailed view.

\,l. And what is your~ not detailed view'?
A. On thisone,~.
Q. Unacce~le, oka:t, BCClUIM?
.A. Mostly ghoJtins. nat's the readily apparent

artifact.
Q. Okay, we're now at about 11 minutes and tive

secoiKIs. Let me ask you whether or not you can torm a view
about whether. had Y.o.u been there, you would have found this
picture to be acceptable?

A. If you dOll' mind, I will wait until we set to a
ditferent video segment.

Q. Sure.
A. Okay.
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made in Fresno. No. Actually several ofthese were made
on t!te homeowners' p'ropertybut neve.r using the homeowners'
equIpment, always USlna.staiIdard eqlllpmenl.

BYMR. OLSON:
Q. I just want to get~r assessmenl. apia.

recognizing that.YOlJ are lookins at a VCR as oJiP.osed to live
and an person, whether or not Y9U believe th..., pictures
':IIould~ acceptable in your judsmeat ifyou bad~ there
live and In ~rsOIl?

A. (need you to clarify something that~ stateel.
Not usi1Jg the homeowners antenna aid wbat1

Q. Usins standard - d~ somethins similar to what
you aid when you did outside m4l&lAU'Clftents.

A. And you said antenna and somethins after it.
Q. AndVCR.
A. Oh, and VCR. We didn't use the homeownon' VCR,

you understand.
Q. Ri~t This was using standardized eguipmeat at

or near the homes of subscriliers in Missoula'"
A. Do I have any idea ofwhat equipment was used?
Q. Conventional outdoor rooftop antenna?
A. Unknown equipment.
Q. No known equipment.
A. Unknown to me.
Q. Unknown to you, but I mean, you know, a Radio
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Q. Do yoI.! recall the guestiOll?
A YeaI1, fm waiting Cor them to shift off the news

tOO!!l8e. Probably unacCeptable.
Q. Because?
A. Can you So back just for a second.
Q. Sure.
A. That's flllC. Go ahead and roll that.

Because of ghostina.
Q. We're now at abouf 16:30. Let me ask~

whether, viewing this videotape, you can form a view about
whether or not, li:ad yqu been there, you would deemed the
picture to be~le?

A. Let me saY. this one is too close to calL
O. You can't form a judgment either _y about

whether you wouId have deemed it to be acCeptable had you
been there on the spot?

A. That's correct.
Q.. Would viewing any more give you any more ability

to decide?
A. No.
Q. We're now at about 21:58. Back to Judge Judy.

Can you form a view from seeing this videotape about whether or
not you would have judged the picture to be acceptable
had you been there?

A May I ask you a question about the videotapes'!
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III Q. Yes.
(ZI A. Are these videotaPl!S in separate segments you're
( 3 I showing me all taken at different locations at different
141 limes.
(5) Q. Yes.
16 I . . A. There are enough defects on this to probably put
["! It m the unacceptable category.
I aI . Q. And you can fonn lhat view even though it's a
191 videotape?

11 C) A. fm making that judgment based on what rm seeing
1111 here on this videota~. It nas enough defects evident thaC
11Z I I don't think seeing It in person would have diminished
113) those defects any since this is bad enough that I would
(141 probably call it unacceptable.
I 15 I O. If this were the actual picture that you were
116 I watening live, what TASO number would you give to this?
(171 A. JTrobably S. That's impainncnt, deftnite
liB I objectionable, ljuality ~r.
I 19) Q. We are now at 27 minutes and 27 seconds. Let me
(Z 0 I ask you whether viewinJl this videotape you can fonn a view
IZ1) whether had y'ou been tIIere in person you would have deemed
(ZZ I the picture to be accCP.tal:!le?
I Z3) A. This was right in that area where it's too close
IZ4) tocal!.
1Z5) Q. You're not certain whether you would have
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( 1) believed it to be acceptable or unacceptable had you be
(2) there.
13} A. On the gross differentiation between acceptable
(4) and unacceptable, I C&IUIOt make a decision.
15 I O. What are the reasons why you're unable to be
161 confident that it would have "-i acceptable?
(7) . A. ~ecause there were impainnenfs readily noticeable
IB) m the picture.
(9) Q. Looking at the picture rig4t now, what are the

(10) impainnents that you're obse~?
Ill) A. Is this the same location?
I1Z) Q. Yes.
r13) A. There', definitegh~'that's quite apparent.
14 I It's multiple and reJlC!lting ahos . There's also -
15} that's the most prevalent iulifact. ere appears to be

(16) some kind of noise or color artifact. You can see the color
(17) llickerinltand thinas down that. Whether there's as a
11 B) result olthe videofal!.O process or thevi~ dubbiDg or
119} something like that, I'm not sure. But the ghostirul.
IZ 0 ) probably IS not an anifaet from thevid~andthat's
(Zl) probably!he primary defect ~t I. see on f!je pictuC!'.
(ZZI Q. What amount ofg4ostmg ID your VIew ConsIStent
I Z3) with an accep.table picture?
IZ4) A.. Ghosting that is just perceptible..but not
IZ5) annoymg.
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you visited in Missoula, you've not seen any footage thai
would enable YOU to be confident that you would lIave found
the picture acceptable had you been there?

A. I think mere was one. Maybe it wasn't on this
particular type.

MR: DEUTSCH: The transcript will show whether
there was one or not.

THE WITNESS: I don't recall. We have looked at
so many'. I know there was one or two that were possibly
acceptable and there were some in the middle groUnd wlierc
no decision could be made.

IDiscussion off the record.)
BY MR. OLSON:

Q. Have you ever worked with a company called
Communications Engineering Services?

A. Where are they loeated?
O. In tjle \Vashjngton area.
A. As an V IrglDla.
O. I don't know that. Somewhere in the Washington
A. I may have. There are several that I think use

similar names. Ifyou can give me some more infonnation of
who was involved there or where located. I could probably
saY"yos or no.

lJ. Have you ever worked with Richard Vivey?
A. Yes.
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Q. What have you done with Mr. Vivey.?
A. Mr. Vivey used to be an employee of mine, used

to be a partner in our finn. and since dien we have
utilized, to a limited extent, some of his computer
capabihties.

O. What c~pabilitieshave you utilized?
A. Populatlon count.
O. What do you mean by that?
A. A computer tabulation of ~.Jlulation~ ~.Jl!'lIphic

area which we use for prepasjpg FCC exhibits. ret:: wants
population counts on some of hiS exhibits. To some extent,
we use services as well as others to do ~pulationcounts.

O. Does that involve Census Bureau blocks?
A. It's Census Bureau data. However, the data i,

available for the particular area we're in, it may involve
blocks.

O. Does that involve haying data in which you know
the latitude and longitude ofa block centrally and the number
of households associated with that block?

A. We do not have that infonnation. That
infonnation may have been involved in the way he conducts
the count.

Q. Is there other software that Mr. Vivey has
prOVided to you? .

A. Other software services?
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Q. We're now at 33: 18. Back to Judge Judy yet

agam. MR,. DEUTSCH: rm disappointed in tho
programmJ!l&:...

BY MR. OLSON:
Q. Can you fonn a view based onvi~ this .

videotape footage about whether you had beOil there live and
in person you would have found tfie~ to acceptable?

A. I need to ask you another question.
Q. Yes.
A. This is the third time we have seen this program.

Was this on the same day?
Q. I don't know. But they're different locations.
A. They are different locations. Havjng seen this

same thing twice before I come back to it ind I see the
sa!Ile "'7 approxima~ly the~e degree of im~rmO!lU.
pnmarily the ahOStiDg but ID some cases color Impaarments
like on the solid color \'ackluounds that you see tJiere.

Q. SO are you able to tOrm a view about whether this
picture would have been acceptable to~ had you been there?

A. This is probably' far enouah down in the C)\\ality
rati~that I would put it below tlie acceptable division.

. So on the VIdeotape that we have been looking at
whic I represented to you consists of segplents that were
taken at or near the locations of various oT the subscribers
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O. Yes.
A. He doesn't provide the software. He provides the

services. There are, but I'm not sure how - whether we've
utilized those services that he makes available.

MR. DEUTSCH: Listen to his question. His
question was, as I remember it, about services he provided
to you.

THE WITNESS: I can't say if there are or there
aren't. We have utilized other sernces.

BY MR. OLSON:
Q. Do you recaII ever asking Mr. Vivey to use his

own proprietary software to generate signal propagation data
foryou1

A. I don't recall that.
Q. To your knowledge, is it the standard practice

am~g broadcast~ to rely on Mr. Vivey's software
for SISn.!! ProP.B8atson?

A. To my' kiiowledge, rm so!TY,1 cannot say that it is
or is not stan'darcl practice in the bioadcast industry,
to rely on Mr. Viveys sot'twareJ'roducts.

Q. Ho~ ~ut, IS it standar practice at your finn?
A. No. It IS not.
Q. In your description of your background, you

mentioned. if I recall correctly, proof ot-performance
tests?
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A. Yes.
Q. Is that something that one can do for a TV

station'?
A. There is a television proofof performance.
Q. What does proof of performance meaq'!
A. The FCC rules have over the years detined certain

television station performance criteria havipg to do with
video and oral transmission of the station that the station
is reguired to do. That is detined in the FCC rules. what
are tJie FCC television proof ofperformances?

Q. Do you recall wllere in tlie rules that is?
A. No, 1 would have to look it up.
Q. And in generaJ. what procedures does one employ

to do a jlroof of performance test for a television station?
A. Depending on the test, you would use

instrumentation to make the measurement dictated in the
test.

. Q..Okay. What are the tests that are involved in proof
ot pertormance.

A. I don't know the current tests that are reQ!Jired.
nor if they were stipulated in the rules. The FCC has
relaxed t1ie rules to a great extent and we are not involved
in FCC television proof of performance testing.

Q. When was the last time you were invoTved in one?
A We have not been directly involved in television
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proof of performance testing.

Q. Ever'!
A. I can't speak for the entire history ofthe firm

but me, never.
Q. And have you been involved in proof of

performance for radio stations"
A. Yes.
Q. SO the reference in your description ofyour

baclC~ is principally about proof of pcrfOI'Dl&DCe tests
on ra'aio statlons?

A. That's correct.
Q. Do you have a television set at home?
A Yes.
Q. How do you - do you receive local stations?
A. Yes.
Q. How do yc?u get them?
A. Otl' air With an antenna.
Q. A rooftop antenna or a set-top antenna?
A. Neither.
Q. It's mounted on a tour outside my house.
Q. Where do you live?
A. Silver SpriJ!g.
Q. Are you able to get channel 91
A. Yes.
Q. To you consider the picture quality to be
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acceptable?

A.. Not at the ~sent time.
Q. ADd channel S?
A. Yes.
Q. And do you consider the picture quality to be

acceptable?
A. Not at the present time.
Q. Why do YO\! say that?
A. I have.a problem with some ofthe equipment.

It was hit by I~tnina.
Q. I see, and befOre it was hit by lightning, were

you. able. to~et ~ acceptable picture olthe CBS and FOX
stations m Washmgton?

A. Yes.
Q. How high is your antenna"
A. It's above the trees immediatciv beside it, so

it's 2.robably 30, ~ps 40 to SO feei hig!!.
I..l. Is it on a ~le attached to the top ofyour house or

on a pole attachea to the ~nd"
A. It's on a tower. Its a tri~lar cross-section

tower that's sitting on the ground.
Q. Do you also subscnbe to cable?
A.. No.
Q. Do you have a satellite dish?
A. No.
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Q. Anv of your nei~bors have satellite dishes'!
A. None that rve noticed.

MR. OLSON: I have no further guestions.
MR. DEUTSCH: I'm going to tal(e two minutes. If

I take mE~'M~~~~~tOUNSELFOR DEFENDANT
BY MR. DEUTSCH:

Q. You were talking earlier about the FCC rules and
procedures for measurement specified in them'!

A. Yes.
Q. Can you tell me the p~seof FCC measurement

procedures set out in their rules?
A. If I can recall, the generaJ description of the

rules, they define~ measurements to determine whether
or not a community is within or without a particular grade
of service, for examp.le, city lU*ie service.

O. Do they provide a meThodology for determ~
whether a parucular household is -vins acceptable signal?

A. Particular. no. Not on a household by household
basis.

Q. When you did work in Florida for WToo. what was
the pu~~ofthe work?

A. WToo was COIltempJat!ng~ing tacilities with
another station and they wanted to know wliere the advantages
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or disadv~csofcoverage might lie if they were to swap
those facilities.

Q. SO were you trying to determine general area
coveragl!?

A. Not generaJ areaco~e, but to disclose where
good coverage existe4 or where bad coverage might exist on
a general, overall seMCC area.

Q. And not at pa,tticular locations"
A At particular locations. no. not at all.
O. Now you were asked carber about whether you were

comfortable repo~ results ofsi~ strenath
measurements inade on the street ind you iriilicated you were.
Do you remember that?

A. Yes. I did.
Q. If it is teuible at that ~cularhousehold

either to measure close to the house and/or to measure on
the street, is there ill YOU1 view a ~ferable location for
measurement for determininl household eligibility?

A. Considering other tK'ton it would 50 preferable
to measure close fo the household. close to die receiver
antenna.

O. And were YI?W' instructions to measure close to
the fiousehold and the receiver antenna wherever possible"

A. My instructions and my plan was to measure it as
close to t1ie receiving antenna as practical and my
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instructions to othen was to do the same.

O. Looking at your report, Exhibit 1and that table
2 ana looking at the receiver input volts you reported, and
bearing inm~ Y9.Ur discussion earlier about die
assumetions that lie between receiver input volts and signal
strcngUl in the air, are there locations at which you
measured and determined receiver input volts, where based
upo!! those measurements you can state with some deg,ree of
eontidence that a househord is not receiving Grade B Signal
~intheair.

A. Only those with some degree ofcontidence is the
way you put it, that are substantiilly below the Grade B
le,:el, givmg adequate allowance for other facton that may
eXist

Q. SO that, for example locations 2 and 3 where
the mput volt location is 48.~. you would say it's too
close to call.

A. Y~that's DrobabIY too close to call.
MR. uEUrSCH: That's all I have.

FURTHER. EXAMINATION BY COUNSEL FOR PLAINTIFF
BY MR. OLSON:

Q. Which are the locations on table 2 which you are
prepared to tell the court in your professional oJ!injon as
a bioadeasten~ that the si~ intensity in the air
above the house is below Grade B.
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A. If what you've asked is a little different than

what we were JUst discuSsing, there arc -let me just go
d01Ml the list Iiere. There are a couple of locations thit
say arc far enou~ below the sismallevel I would expect in
the location witl1the equipmenn was observing being used
at the household location that, it's far enough below the
Grade B contour value that I would feel that the Grade B
contour value did not exist at that antenna, for example,
number 9, number 10 and perhaps numbers 5, but we're getting
close to - the closer we ~et to the Grade B level, the
voltage level that might 6e present at the receiver based
on the average antenna, theless and less certain I would
be makjpJl. B.m~ that presulI'!ption that there's no great.

Q. YOu're malting an assumptlon are you not, that
the gains and losses of the household antenna systems at
these homes are within a certain range; correct.

A. No, I'm not.
Q. Well, if the - suppose thatat location number 10.

for exam"ple, suppose tlial there were on the order of
60 dB otloss in there?

MR. DEtrrSCH: How many dB?
BY MR. OLSON:

Q. 60 - in their 01Ml antenna and transmission line,
if that were the case, would you be able to reason from the
receiver input voltage of 32 to conclude it was below
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MR. OLSON: Can you read back the question,

please?
THE REPORTER: "Whether based on the receiver

input volts of 32 that y'ou measured inside the house at
location number lOin Missoula you are confident and
prepared to tell the court that the signal intensi!» in the
air at that location is below Grade B intensity?"

THE WITNESS: As asked, the answer is no.
BY MR. OLSON:

Q. Okay, let me ask you to take a look at a
document, if you don't mind my coming around. I will not
make an exhibit because it is already part of the record in
the case. This is the suoolementaJ expert report of Jules
Cohen. Directing your abention to Page 28, table 2. And
this table, I take It you have not seen tIiis before?

A. No I haven't.
Q. This table, I will represent to you, reflects the

volt,age and field mtensity data that were collected by another
en~erwho went to the locations that 'you went to
in Missoula and you will see that accorlfmg to this table
which I will represent to~ to be the fmamgs that this
enlLineer made and the fJridings that~ made, you found
32-uBuv at location number 10 and this engineer using
outdoor equip.ment found 91 DBuv at that lOcation wlilch Mr.
Cohen has c81culated, and you don't have to accept this, but
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Grade B. above the -

A. Do you want a yes. no answer.
Q. Yes.

MR. DEtrrSCH: Can you ~ive a yes, no answer.
THE WITNESS: It would 6e meail.ingless. Given

that value - restate the_question.
BY MR. OLSON:

O. What are the - if there were a silUlal of let's
say 97 dB in the air at location number ro, for exampl!'}
what are the range of receiver input volts that we WOUlQ
expect to find, given whatever assumptions you're malcing
abOut the household antenna?

A. 97 dB.
Q. DBulm?
A For this channel.
Q. For this channel at this location?
A It could conceivably be as high as 30 or 40 dB.

more likely 20 to 30 dB range. depending on the equipment
em~oYed.

. Is it plausible to u that there could be
97 ulm in the air and l:ve receiver input volts of 32 dBu?

A. Yes. If the antenna line is disconnected.
Q. How about if it's in poor condition?
A. It's very difficult to say. You're taJlcin~ about

attenuation levels that approach astronomical.
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Q. l'mjust trvina to find out whether you are

giviJlg testimony thal you consider to be reliable, in your
opinion as a professioilal broadcast~r that you can
be confident that the silP.1&! level at location i0 in the air
is below Grade B intensity?

MR. DEtrrSCH: Will you the witness distinguish
between contident and certain.

BY MR. OLSON:
. Q. Confident I want to know whether your confident
mformatlon was.

A. ~gain'? fm so~.
Q. Whether based on the receiver input volts of 32

that you measured inside the bouse at location number lOin
Missoula you are confident and preDMecl to tell the court
that the sip! intensity in the air at \hat location is
below Grliiie B intensity?

MR. DEtrrSCH: I would like to leave out the
phrase, prepared to tell the court, because I don't know if the
witness has any - that encourages ambiguity. Neither'
of us knows wbat the witness tI1inJcs thaI means. Ifyou just
phrase it as confident, I thinIt the witness can address it
without the ambiguities of court being -

BY MR. OLSON:
Q. Let me ask the question that I asked, if you can

remember it after that?
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for all purposes, what Mr. Cohen has caJculated to be the
equiValent of signal intensity of97.9 at that location.

But let me ask you whether you have any reason
to doubt as you sit here that another engineer could have
measured 91.1 volts at the bottom oftlie transmission line
from a standard antenna at that location.

MR. DEtrrSCH: fm go~ to object to your saying
at that location. You don't know tJi&t in fact the two
measurements were made at the same location at all.

MR. OLSON: You have your speech.
MR. DEtrrSCH: I object to the same location p&!t

of it. As to whether he has any basis, he doesn't know lind
hasn't been sh01Ml the -

MR. OLSON: This is enou8tl ofa s~h,
Mr. Deutsch. You have made your Objection clear. This is
t9taJly contrary to the rules. DO you recarl the question
sIr?

THE WITNESS: Would you please restate the question?

MR. OLSON: Can you read back the last question,
please.

THE REPORTER: "Question: But let me ask you
whether you have any reason to doubt as ~u sit here tliat
another engineer could have measured 91.1 volts at the
bottom of the transmission line from a standard antenna at

that location."
THE WITNESS: The question aslts, the answer has

to be, no, I don't that someone could have measured 91.9 dB
relative to a microvolt at that location.

BY MR. OLSON:
Q. Mr. Deutsch as!ced you. about tes~g a genoraJ

area as _oJlposed to testing partlcular locations.
A. ¥es.
O. Am I right in understanding that the way one

develops a sense of an area in general is to acquire data
at partIcular locations?

A. For the purpose of what, predicting coverage ofan
area?

Q. For the purpose of evaluating a station's
coverage over an area. The only way to do that is to take
data at particular locations and then look at them as a
whole.

A. No, that's not the only way.
Q. What other ways are there?
A. To attempt to predict the coverag,e and do a

comparative balilS, fo~ example, two stalions or whatever
you're t~g to mvestl~.

Q. I m assuming we're taJlc,ing about field
measurements here as opp0se4 to sitting in an office and
doing predictions. If one IS going out to do field
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measuremenu to try to develop a sense of the area in •
general? the way one does that is by gathering data at
particular poinu and then looking at those dala as a whole,
correct'!

A. For the coverage of the station?
Q. Ves.
A. No. With explanation?
Q. Please.
A. It would be far too laborious and expensive to

do that task for a station. You would sj)e!ld months doing
it. It is not a practical method to do it and has never
been considered by me.

Q. I think we are talking past eac:h other. If one
is. gathering.field data~t the sianal in~ityor .
picture quality or other features ora partlculai station,
you have to go some particular plac:e to gather data;
correct.

A. You said for the entireco~.
Q. rm not saying every single location, entire

coverage?
A. J\ specific sperl
Q. I am saY.ing when y.ou gather data. yoq have to go

to some particular places, however they may be selectid and
collect data at some particular locations; coirec:t?

A. You're going lo measure data and measure the
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tield. you go to a location in the field and make a
measurement.

Q. You don't just record in g,enera.I in the entire
community. You record at certam particular locations;
correct'?

A. If you &0 to the field to make a measurement. you
go to one location and yoq make a measurement at thit one
focation. It dep4!,ft.ds on why. you want to make the
measurements. If you're trYina to fmel out what the field
is in that location, fine,you"'ve-done that. You've gone
to the location and I1llIde a measurement.

Q. And when you're using data from ~1ar
locations to develop a sense ofthe statioq;sco~ ill
a broader area. what yqu do is to reason from the data at
particul~locations in the aar:egate to a genera1 sense of
the station's covet:B8e' correct? -

A. To make that leap from one location to 111 entire
coverap area is what you seem to f?e implying.

Q Tm not suggestJng your making a leap from one
location. What I am saymg is, for example, If in the
Washinaton area you chose a nundred p8rt1cular locations
chosen oy some means and you took measurements at those 100
particular locations scattcreCI across the~ that~
would then look at those data as a whole froin those 100
locations to try to dewlop your sense of the coverage of
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that paz:tjcular station in the WashiDaton area as a whole?

Pi.. We11, I have problems with tJie way you describe
it when y.ou say u a whole. becauae what 'JOG would be
defining is not the coverage as a whole, but u the coverase
as a continuum as it extenas across the~ because tho
values are going to be ditl"erent froIQ P9iat to pqjnt and
then from area to area. So~ would loot at all ofthe
data, not the data u a whore. but tho entire IIIUI ofdata
and try to extract from it some sense ofwhat the coverage
is doinlLand you move throuahout lID area.

Q. lbe mass of data, eac:n of which would have been
taken at some ~u1ar location?

A. Each. Dy definition, they are all taken at
partjcular locations.

Q. .Is it possible to do a hundred foot run in your
own dnveway?

A. At my house, you're talking about?
Q. Yes.
A. No.
Q. How about the driveways ofyour neighbors?
A. No.
Q. In your ex~rience traveling around the country.

is it possiole to do 100 foot runs in most driveways"
A. I would - based on genera1 observations, no.
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MR. OLSON: I have nothins else.
(Whereupon, at 3:05 p.m., the instant deposition

conclUded.)

Signabire of the Witness

SUBSCRIBED AND SWORN to before me this _
day of .19_.

NOtARY POBUCMy Commission expires: _

XM.u:130130)

ALDERSON REPORTING COMPANY, INC. Page 175 to Page 178
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1 MR. OLSON: I'M SORRY, I SHOULD START NOW?

2 THE COURT: YES, ISN'T THAT WHAT YOU WANT?

3 MR. OLSON: YES, THAT'S FINE.

4 THE COURT: YES, THAT'S WHAT I THINK IS THE BETTER

5 COURSE. THEN WHEN I BREAK, YOU CAN BREAK.

6 MR. DEUTSCH: I DON'T WANT TO PRE-EMPT YOUR CROSS,

7 BUT CAN I SHUT OFF THE T.V.'S?

8 MR. OLSON: CERTAINLY.

9 CROSS EXAMINATION

10 BY MR. OLSON:

11 Q. MR. CULVER, FIRST OF ALL, GOOD AFTERNOON. I'M TOM

12 OLSON. YOU RECALL WE MET AT YOUR DEPOSITION.

13 A. GOOD AFTERNOON, TOM. YES, I RECALL.

14 Q. MR. DEUTSCH JUST SHOWED YOU TELEVISION PICTURES THAT

15 WERE RECORDED AT SEVEN LOCATIONS IN MISSOULA, IS THAT RIGHT?

16 A. THAT'S CORRECT.

17 Q. AND THERE WERE TWO OF THOSE THAT WERE RECORDED USING

18 STANDARDIZED EQUIPMENT THAT YOU BROUGHT TO MISSOULA OR THAT

19 YOU GOT IN MISSOULA AND THAT YOU HOOKED UP YOURSELF,

20 CORRECT?

21 A. YES, THAT'S CORRECT.

22 Q. AND THOSE WERE -- IF I'M LOOKING AT DEFENDANTS' 129-B,

23 THOSE ARE LOCATIONS FOR FOUR AND SIX. THOSE ARE THE ONES

24 WHERE YOU WERE USING STANDARDIZED EQUIPMENT OF KNOWN

25 CHARACTERISTICS OUTDOORS, CORRECT?
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A. THE VIDEO RECORDINGS WERE MADE USING TYPICAL RECEIVER

ANTENNAS, BUT NOT OF KNOWN CHARACTERISTICS.

Q. BUT IT WAS A NEW ANTENNA THAT YOU HAD JUST BOUGHT,

RIGHT?

A. THAT'S CORRECT.

6 Q.

7 A.

AND WERE YOU USING NEW TRANSMISSION LINE?

THAT'S CORRECT.

8 Q. AND DO YOU HAVE ANY REASON TO BELIEVE THAT A BRAND NEW

9 ANTENNA, BRAND NEW TRANSMISSION LINE WOULD HAVE ANY MAJOR

10 DEFECTS IN IT?

11 A. NO. AND WHAT WE USE DID NOT INDICATE THAT IT HAD ANY

12 DEFECTS.

13 Q. SO THOSE ARE THE TWO PLACES OF THE SEVEN THE COURT HAS

14 JUST SEEN WHERE YOU WERE USING WHAT YOU KNEW TO BE OR YOU

15 BELIEVED TO -- STRIKE THAT.

16 THOSE ARE THE TWO LOCATIONS WHERE YOU KNEW, FROM

17 HAVING SET UP THE ANTENNA AND TRANSMISSION LINE YOURSELF,

18 THAT YOU HAD A -- NOT JUST A FUNCTIONING, BUT A FULLY AND

19 PROPERLY FUNCTIONING ANTENNA AND TRANSMISSION LINE SYSTEM,

20 CORRECT?

21 A. THOSE ARE THE TWO LOCATIONS THAT I SET UP MY OWN

22 ANTENNA SYSTEM.

23 Q. AND THOSE ARE ALSO THE TWO LOCATIONS AT WHICH YOU RATED

24 THE PICTURE QUALITY TO BE ACCEPTABLE OR BETTER, CORRECT?

25 A. THEY WERE RATED T.A.S.O. RATING TWO.
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1
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7

8

9
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12

13

14

15

16

17

18

19

20

21

22

23

Q. AND THOSE ARE THE ONLY LOCATIONS OF THE SEVEN WHERE YOU

CONDUCTED OUTDOOR FIELD INTENSITY MEASUREMENTS, CORRECT?

A. THAT'S CORRECT.

Q. AND IN ONE CASE YOU MEASURED 83.2 D.B.U. 'S, CORRECT?

A. THAT'S CORRECT.

Q. AND WE COMPARE THAT TO A GRADE B MINIMUM OF 56 FOR THIS

CHANNEL?

A. YES.

Q. AND THAT'S MORE THAN TEN TIMES AS STRONG AS GRADE B

INTENSITY, MINIMUM GRADE B INTENSITY, CORRECT?

A. WELL, IT -- I WOULD HAVE TO DO THE CALCULATIONS, BUT

IT'S SOMETHING ON THE ORDER OF MORE THAN TEN TIMES AS

STRONG.

Q. AND THE SIGNAL STRENGTH OF 102.2, THAT'S ACTUALLY MORE

THAN A HUNDRED TIMES AS STRONG GRADE B INTENSITY, ISN'T THAT

RIGHT?

A. NO, IT DOESN'T QUITE -- FIFTY -- YES, JUST OVER, JUST

OVER A HUNDRED TIMES.

Q. SO THE TWO LOCATIONS WHERE YOU USED YOUR OWN EQUIPMENT

AND MEASURED OUTDOORS THAT WE HAVE JUST SEEN, IN BOTH OF

THOSE YOU GOT A GOOD PICTURE AND IN BOTH OF THOSE YOU

MEASURED AT LEAST TEN TIMES AS STRONG GRADE B INTENSITY, IS

THAT CORRECT?

24 A.

25 Q.

-------_.__...""",,--_.._---

THAT'S CORRECT.

NOW, LET ME, IF I COULD, IF ONE OF MY COLLEAGUES WOULD
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1 SET UP A CHART FOR ME WITH A BLANK PAGE, I DON'T WANT TO

2 TAKE THE TIME TO DO THAT.

3 YOU WENT ALL THE WAY FROM WASHINGTON TO MISSOULA,

4 MONTANA, TO DO THE MEASUREMENTS YOU JUST DESCRIBED, RIGHT?

5 A. YES.

6 Q. AND YOU HAD AT EACH OF THESE HOMES, YOU HAD THE

7 EQUIPMENT THAT YOU WOULD HAVE NEEDED TO DO YOUR VERSION OF

8 OUTDOOR SIGNAL INTENSITY MEASUREMENTS, CORRECT?

'9 A. YES.

10 Q. SO YOU COULD, AFTER DOING THESE INDOOR MEASUREMENTS,

11 YOU COULD HAVE GONE OUTSIDE AND --

12 THE COURT: SIR, YOU'RE GOING TO HAVE TO PUT THIS

13 WHERE IT WAS YESTERDAY SO THE WITNESS -- I'LL STEP DOWN

14 HERE.

15 THE WITNESS: I CAN SEE FAIRLY WELL FROM HERE.

16 THE COURT: ALL RIGHT. THAT'S FINE.

17 SO I'LL STEP DOWN IN A MINUTE.

18 BY MR. OLSON:

19 Q. YOU COULD HAVE USED AT EACH LOCATION YOU WENT TO IN

20 MISSOULA, IN THOSE LOCATIONS WHERE YOU WENT INDOORS, YOU

21 COULD HAVE GONE OUTSIDE AND USED YOUR STANDARDIZED EQUIPMENT

22 TO CONDUCT FIELD INTENSITY MEASUREMENTS, IS THAT CORRECT?

23 A. YES.

24 Q. AND IF YOU HAD DONE THAT, THEN THE COURT WOULD HAVE

25 BEEN ABLE TO COMPARE WHAT YOU FOUND INSIDE THE HOUSE WITH
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1 WHAT YOU MEASURED OUTSIDE THE HOUSE, IS THAT CORRECT?

683

2 A.

3 Q.

YES, IT COULD.

BUT YOU DID NOT GO OUTSIDE AND DO A SIGNAL INTENSITY

4 MEASUREMENT USING YOUR OWN EQUIPMENT AT THOSE LOCATIONS

5 WHERE YOU WERE ABLE TO GO INSIDE, IS THAT CORRECT?

6 A.

7 Q.

THAT'S CORRECT.

AND THAT'S SOMETHING THAT YOU DID BECAUSE YOU WERE

8 CARRYING OUT A PROGRAM THAT THE LAWYERS HAD DEVISED FOR YOU,

9 IS THAT CORRECT?

10 A. NO, IT'S NOT.

11 MR. DEUTSCH: OBJECTION.

12 THE COURT: OVERRULED.

13 A. NO, THAT'S NOT CORRECT.

14 Q. BUT YOU CERTAINLY COULD HAVE GONE OUTSIDE TO DO THOSE

15 MEASUREMENTS, CORRECT?

16 A.

17 Q.

YES, OF COURSE.

WE ARE IN AGREEMENT ON THAT.

18 HOW LONG WOULD IT HAVE TAKEN YOU, HOW MUCH EXTRA

19 TIME AT THOSE LOCATIONS WOULD IT HAVE TAKEN YOU TO DO AN

20 OUTDOOR SIGNAL INTENSITY MEASUREMENT?

21 A. IT'S HARD TO SAY AT EACH PARTICULAR LOCATION, BUT I

22 WOULD SAY, ON AVERAGE, PERHAPS I WOULD HAVE ALLOWED ABOUT A

23 HALF HOUR TO MAKE SUCH A MEASUREMENT.

24 Q. SO ALL TOLD, AT THE 11 LOCATIONS WHERE YOU DID ONLY

25 INDOOR MEASUREMENTS, IT WOULD HAVE BEEN MAYBE
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1 FIVE-AND-A-HALF HOURS TO DO OUTDOOR MEASUREMENTS?

2 A. I WOULD HAVE ALLOWED THAT MUCH TIME AS AN ESTIMATE. IT

3 MAY HAVE BEEN MORE, IT MAY HAvg BEEN LESS.

4 Q. NOW, YOU RECALL WHEN I DREW A CHART FOR MR. COHF.N ABOUT

5 THE WAY IN WHICH ENGINEERS MEASURE FIELD STRENGTH, WERE YOU

6 IN THE COURTROOM AT THAT TIME?

7 A. WAS THI S THE HOUSE AND THE ROAD OUT FRONT AND THE --

8 Q. NO, A DIFFERENT CHART. LET ME COME AND DRAW IT FOR YOU

9 UP THERE.

10 (DISCUSSION HAD OFF THE RECORD.)

11 BY MR. OLSON:

12 Q. WHAT I WOULD LIKE TO DO, MR. CULVER, IS TO FIND OUT

13 WHETHER THERE IS ANY DISAGREEMENT AMONG THE ENGINEERS THAT

14 THE COURT WILL HEAR FROM ABOUT HOW SIGNAL INTENSITY IS

15 MEASURED.

16 NOW, THE WAY IN WHICH ENGINEERS MEASURE SIGNAL

17 INTENSITY IS AS FOLLOWS -- AND I'M JUST GOING TO DRAW FOR A

18 MOMENT.

19 MR. DEUTSCH: I'M GOING TO OBJECT UNLESS YOU

20 RECHARACTERIZE THAT IN THE FORM OF AN ASSUMPTION INSTEAD OF

21 TESTIMONY.

22 THE COURT: OVERRULED.

23 BY MR. OLSON:

24 Q. NOW, LET ME ASK YOU, MR. CULVER, AM I CORRECT THAT THE

25 WAY IN WHICH ENGINEERS MEASURE FIELD INTENSITY, INCLUDING

._-_ _._..__..__._._------------_._--------------------
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1 THE WAY THAT YOU MEASURED FIELD INTENSITY WHEN YOU DID SO

2 OUTDOORS, IS TO START WITH AN ANTENNA OF KNOWN

3 CHARACTERISTICS, IS THAT CORRECT?

4 A. YES.

5 Q. AND THAT MEANS, FOR EXAMPLE, YOU KNOW WHAT THE GAIN IS,

6 IS THAT RIGHT?

7 A. THAT'S CORRECT.

8 Q. FOR EXAMPLE, AN ENORMOUS ANTENNA MIGHT HAVE MORE GAIN

9 THAN ONE THAT HAS VERY FEW ELEMENTS, IS THAT RIGHT?

10 A. WELL, THAT'S CORRECT. BUT IN MY PROCEDURE, I DIDN'T

11 USE A GAIN ANTENNA, I USE A DIPOLE ANTENNA, THE REFERENCE

12 ANTENNA.

13 Q. RIGHT. AND THAT'S AN ANTENNA THAT DOES NOT -- STRIKE

14 THAT.

15 SO THEN IN ADDITION TO THE KNOWN ANTENNA, YOU ALSO

16 HAVE A TRANSMISSION LINE OF KNOWN CHARACTERISTICS, ISN'T

17 THAT RIGHT?

18 A. THAT'S CORRECT.

19 Q. AND THAT MEANS THAT YOU KNOW THAT THERE'S NOT - - YOU

20 KNOW EXACTLY HOW MUCH SIGNAL IS BEING LOST ALONG THE

21 TRANSMISSION LINE, IS THAT RIGHT?

22 A. THAT'S CORRECT.

23 Q. AND YOU CAN RULE OUT THE POSSIBILITY THAT THERE IS

24 LEAKAGE GOING ALONG THE TRANSMISSION LINE FOR SOME REASON,

25 RIGHT?
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1 A. OKAY. I I LL ACCEPT THE TERM "LEAKAGE," I UNDERSTAND

2 WHAT YOU'RE TRYING TO SAY.

3 Q. OR THAT THERE IS SOME OTHER REASON WHY THE SIGNAL IS

4 GETTING WEAKER WHEN IT GOES DOWN FROM THE ANTENNA DOWN TO

5 THE BOTTOM OF YOUR TRANSMISSION LINE, RIGHT?

6 A. YES. THE TERM'S "ATTENUATION."

7 Q. SURE.

8 AND THEN YOU HAVE A CALIBRATED METER AT THE

9 BOTTOM, CORRECT?

10 A. CORRECT.

11 Q. AND YOU USE THAT TO MEASURE THE VOLTAGE, RIGHT?

12 A. TO MAKE A MEASUREMENT, THAT'S WHAT YOU USE.

13 Q. AND THEN YOU'RE ABLE TO USE A FORMULA, BECAUSE YOU KNOW

14 THE CHARACTERISTICS OF THE ANTENNA AND YOU KNOW THE

15 CHARACTERISTICS OF THE TRANSMISSION LINE, YOU'RE ABLE TO USE

16 A FORMULA TO DETERMINE WHAT THE SIGNAL INTENSITY IS IN THE

17 AIR, CORRECT?

18 A. THAT'S THE WAY YOU MEASURE THE SIGNAL ANTENNA, THE

19 SIGNAL INTENSITY IN THE AIR.

20 Q. AND THAT'S THE WAY YOU'VE ALWAYS MEASURED SIGNAL

21 INTENSITY IN THE AIR, CORRECT?

22 A. TO MAKE A MEASUREMENT, THAT'S THE PROCEDURE I USE.

23 Q. AND YOU'VE ALWAYS USED A KNOWN ANTENNA AND A KNOWN

24 TRANSMISSION LINE, RIGHT?

25 MR. DEUTSCH: OBJECTION.
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1 THE COURT: OVERRULED.

2 A. THAT'S THE METHOD I HAVE ALWAYS USED TO MAKE THE

3 MEASUREMENT OF FIELD STRENGTH SIGNAL INTENSITY IN THE AIR.

4 Q. NOW, SUPPOSE THAT WE VARY OUR HYPOTHETICAL BY GOING

5 FROM A KNOWN ANTENNA TO AN UNKNOWN ANTENNA. YOU NOW ARE

6 MEASURING VOLTAGE AT THE BOTTOM OF A TRANSMISSION LINE. ARE

7 YOU ABLE TO DETERMINE WHAT THE SIGNAL INTENSITY IS AT THE

8 ROOF BY KNOWING WHAT THE VOLTAGE IS AT THE BOTTOM OF THE

9 TRANSMISSION LINE?

10 A. NOT PRECISELY.

11 Q. AND SUPPOSE WE HAVE AN UNKNOWN TRANSMISSION LINE AND AN

'12 UNKNOWN ANTENNA. ARE YOU ABLE TO DETERMINE FROM THE VOLTAGE

13 AT THE BOTTOM OF THE WIRE WHAT THE SIGNAL INTENSITY IS IN

14 THE AIR WHERE THE ANTENNA IS?

15 A. NOT PRECISELY.

16 Q. AND IS IT EVEN LESS PRECISELY THAN IT WAS WHEN YOU ONLY

1 7 DIDN I T KNOW ABOUT THE ANTENNA?

18 A. IT DEPENDS ON THE MAGNITUDES OF THE UNKNOWNS THAT YOU

19 HAVE INSERTED, BUT THEY ARE CUMULATIVE, YES.

20 Q. AND IF -- ARE YOU ABLE BY LOOKING AT AN ANTENNA TO TELL

21 WHAT ITS GAIN IS?

22 A. APPROXIMATELY, YES.

23 Q. AND ARE YOU ABLE, BY LOOKING AT A TRANSMISSION LINE, TO

24 TELL WHETHER -- WHAT THE ATTENUATION IS ALONG THE

25 TRANSMISSION LINE?
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1 A. APPROXIMATELY, YES.

2 Q. AND CAN YOU SEE A TRANSMISSION LINE THAT'S GOING FROM

3 SOMEBODY'S ANTENNA INTO THEIR HOUSE?

4 A. IN MISSOULA, IN MANY OF THE CASES, THE LINE WAS QUITE

5 EVIDENT.

6 Q. AND YOU WERE ABLE TO SEE EVERY BIT OF THE LINE?

7 A. IN SOME CASES NOT EVERY BIT.

8 Q. AND YOUR TESTIMONY IS THAT ATTENUATE - - YOU'RE ABLE, AS

9 A BROADCAST ENGINEER, TO DETERMINE BY LOOKING AT A

10 TRANSMISSION WHAT ITS ATTENUATION IS?

11 A. ITS BASIC ATTENUATION.

12 Q. OKAY.

13 MR. OLSON: I CAN RETURN TO THE PODIUM FOR A

14 MOMENT, YOUR HONOR.

15 THE COURT: YES.

16 MR. OLSON: YOUR HONOR, I THINK YOUR NEXT CASE MAY

17 BE IN THE WINGS HERE.

18 THE COURT: OKAY. WE WILL THEN TAKE A BREAK UNTIL

19 A QUARTER AFTER.

20 (RECESS TAKEN FROM 1:54 P.M. UNTIL 2:40 P.M.)

21 THE COURT: ALL RIGHT. MR. OLSON, GO AHEAD,

22 PLEASE.

23 BY MR. OLSON:

24 Q. MR. CULVER, IS IT FAIR TO SAY THAT UNTIL THIS CASE, YOU

25 HAVE NEVER BEFORE PURPORTED TO MEASURE FIELD INTENSITY BY
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1 USING ANTENNAS OF UNKNOWN CHARACTERISTICS AND TRANSMISSION

2 LINES OF UNKNOWN CHARACTERISTICS?

3 A. I HAVE NEVER MEASURED FIELD INTENSITY WITH ANTENNAS OF

4 UNKNOWN CHARACTERISTICS.

5 Q. NOW, LET ME ASK YOU THIS. OTHER THAN WITH RESPECT TO

6 THOSE LOCATIONS IN MISSOULA AT WHICH YOU OR YOUR ENGINEERS

7 CONDUCTED OUTSIDE SIGNAL INTENSITY MEASUREMENTS, DO YOU HAVE

8 ANY OPINION ABOUT THE SIGNAL INTENSITY AVAILABLE IN THE AIR

9 NEAR THE LOCATIONS OF ANY OTHER PRIMETIME 24 SUBSCRIBERS?

10 MR. DEUTSCH: OBJECTION. I DON'T THINK I

11 UNDERSTAND EXACTLY WHAT THE OTHER PRIMETIME SUBSCRIBERS

12 REFERS TO. ARE YOU TALKING ABOUT PEOPLE HE DIDN'T, IN FACT,

13 VISIT?

14

15 QUESTION.

MR. OLSON: ACTUALLY, LET ME ASK A DIFFERENT

16 BY MR. OLSON:

17 Q. WOULD YOU AGREE WITH ME THAT IN THE - - THAT THE PURPOSE

18 OF THE PROJECT THAT YOU DID FOR THIS CASE -- EXCUSE ME, YOUR

19 HONOR -- WAS TO ASSESS THE QUALITY OF PICTURE SERVICE THAT

20 THE PARTICULAR HOUSEHOLDS COULD RECEIVE?

21 A. GENERALLY, THE PURPOSE WAS TO ASSESS RECEPTION, QUALITY
.

22 BEING A FACTOR OF THAT, YES.

23 Q. WELL, LET ME ASK YOU IF YOU RECALL MY ASKING YOU THE

24 FOLLOWING WELL, FIRST OF ALL, DO YOU REMEMBER COMING TO

25 MY OFFICE TO GIVE A DEPOSITION?
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1 A. YES, CERTAINLY.

2 Q. AND DO YOU REMEMBER YOU WERE SWORN TO TELL THE TRUTH?

3 A. YES, OF COURSE.

4 Q. AND DID YOU MAKE YOUR BEST EFFORT TO TELL THE TRUTH?

5 A. MY BEST EFFORT, YES.

6 Q. AND YOU HAD THE OPPORTUNITY AFTERWARDS TO PREPARE AN

7 ERRATA SHEET?

8 A. ERRATA, BUT NOT CHANGE OF CONTENT, YES.

9 Q. BUT DID YOU - - YOU TESTIFIED TRUTHFULLY DURING YOUR

10 DEPOSITION, DID YOU NOT?

11 A. ABSOLUTELY.

12 Q. AND LET ME ASK YOU IF YOU REMEMBER MY ASKING YOU THE

13 FOLLOWING QUESTION AND YOU'RE GIVING THE FOLLOWING ANSWER:

14 "THE PURPOSE OF THIS PROJECT WAS WHAT?

15 "ANSWER: THE PURPOSE OF THIS PROJECT WAS TO

16 DETERMINE WHETHER THE INDIVIDUALS ENUMERATED COULD

17 RECEIVE A QUALITY -- WHAT QUALITY OF SERVICE -- PICTURE

18 SERVICE THE HOUSEHOLDS COULD RECEIVE."

19 YOU RECALL MY ASKING YOU THAT QUESTION AND YOU

20 GIVING THAT ANSWER?

21 A. I DON'T RECALL IT VERBATIM, BUT IF THAT'S WHAT IN THE

22 DEPOSITION, THAT'S WHAT STANDS.

23 Q. THAT IS YOUR TESTIMONY?

24 A. THAT IF THAT WAS IN MY DEPOSITION, THAT WOULD HAVE

25 BEEN MY TESTIMONY.
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1 MR. OLSON: YOUR HONOR, LET ME ASK IF IT WOULD

2 BE -- IN THE EVENT THIS SITUATION ARISES AGAIN, I HAVE EXTRA

3 COPIES OF MR. CULVER'S DEPOSITION IF THAT WOULD BE USEFUL TO

4 THE COURT REPORTER FOR TRANSCRIPTION PURPOSES.

5 THE COURT: WELL, YOU MAY GIVE IT TO HER. LET'S

6 HOPE THE TRANSCRIPT, LET'S HOPE IT DOESN'T ARISE AGAIN.

7 MR. DEUTSCH: WE ALSO IF YOU SAY "ARISES" -- I

8 DON'T NEED A TRANSCRIPT, BUT IF YOU CAN GIVE ME THE PAGE AND

9 LINE CITATIONS.

10 THE COURT: YES, YOU SHOULD HAVE DONE THAT.

11 MR. OLSON: CERTAINLY. THE ONE THAT I JUST READ,

12 YOUR HONOR, IS FROM PAGE 115. IT'S A LITTLE DIFFICULT TO

13 READ THE LINES. IT LOOKS LIKE IT'S BETWEEN 12 AND 18.

14 BY MR. OLSON:

15 Q. AND THE PURPOSE OF THE PROJECT WAS TO EVALUATE THE

16 QUALITY OF PICTURE SERVICE THAT HOUSEHOLDS COULD RECEIVE

17 WITH THEIR OWN EQUIPMENT, CORRECT?

18 A. THE PURPOSE OF THE PROJECT WAS EVALUATING RECEPTION

19 WITH THEIR OWN EQUIPMENT, QUALITY BEING ONE OF THOSE

20 FACTORS.

21 Q. BUT YOU WERE NOT EVALUATING WHAT QUALITY OF PICTURE

22 SERVICE THEY WOULD BE CAPABLE OF RECEIVING WITH STANDARD

23 EQUIPMENT, CORRECT?

24 A. WELL, THE PROJECT WAS TO EVALUATE THE ACTUALITIES OF

25 RECEPTION THAT OCCURRED AT THE ENUMERATED HOUSEHOLDS.
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1 Q. AND YOU'RE AWARE THAT THE WORDS OF THE STATUTE THAT IS

2 BEING APPLIED HERE REFER TO HOUSEHOLD BEING CAPABLE OF

3 RECEIVING A SIGNAL OF GRADE B INTENSITY, CORRECT?

4 A. I HAVE COME TO KNOW THAT, YES.

5 Q. AND WOULD YOU AGREE WITH ME, MR. CULVER, THAT IN

6 GENERAL IN THIS CASE, IT'S NOT THE PURPOSE TO DETERMINE THE

7 FIELD STRENGTH IN THE AIR BASED ON THE CONSUMER'S ANTENNA,

8 THERE ARE TOO MANY VARIABLES TO ACCOUNT FOR .

. 9 MR. DEUTSCH: OBJECTION, THERE IS A LEGAL

10 CONCLUSION REQUIRED THERE.

11 THE COURT: SAY THAT AGAIN, MR. OLSON. ASK THAT

12 QUESTION AGAIN.

13 BY MR. OLSON:

14 Q. WOULD YOU AGREE WITH ME, MR. CULVER, THAT IN GENERAL IN

15 THIS CASE, IT'S NOT THE PURPOSE TO DETERMINE THE FIELD

16 STRENGTH IN THE AIR BASED ON THE CONSUMER'S ANTENNA, THERE

17 ARE TOO MANY VARIABLES TO ACCOUNT FOR.

18 MR. DEUTSCH: I THINK WHAT IT IS APPROPRIATE IN

19 THIS CASE TO DETERMINE IS FOR YOU TO DECIDE, NOT MR. CULVER,

20 YOUR HONOR.

21 THE COURT: SUSTAIN AS TO PURPOSE.

22 BY MR. OLSON:

23 Q. WELL, LET ME ASK YOU, FROM YOUR PERSPECTIVE AS AN

24 ENGINEER, NOT FROM A LEGAL PERSPECTIVE, BUT FROM YOUR

25 PERSPECTIVE AS AN ENGINEER, WAS IT YOUR PURPOSE TO DETERMINE
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1 THE FIELD STRENGTH IN THE AIR BASED ON THE CONSUMER'S

2 ANTENNA?

3 A. NO.

4 Q. AND THAT'S BECAUSE THERE ARE TOO MANY VARIABLES TO

5 ACCOUNT FOR, CORRECT?

6 A. I BELIEVE THAT THE -- THIS LI~ OF QUESTIONING IS NOT

7 UNDERSTOOD WELL HERE. YOU'RE MAKING A VERY BROAD JUMP FROM

8 WHAT YOU HAVE JUST SAID TO, IF I MIGHT REFER BACK TO YOUR

9 CHART HERE. "DETERMINE," DOES THAT MEAN MEASURE? IN THAT

10 CASE, THE ANSWER IS NO. "DETERMINE," DOES IT MEAN WITH SOME

11 RANGE OF PROBABILITIES OR ESTIMATE OR ERROR MARGIN? I WOULD

12 HAVE TO DISAGREE THAT THERE CAN BE A DETERMINATION MADE, BUT

13 NOT A MEASUREMENT MADE.

14 MR. OLSON: WELL, THE COURT'S INDULGENCE FOR A

15 MOMENT?

16 THE COURT: YES.

17 (DISCUSSION HAD OFF THE RECORD.)

18 BY MR. OLSON:

19 Q. MR. CULVER, LET ME DIRECT YOUR ATTENTION TO DEFENDANTS'

20 EXHIBIT 129-B. DO YOU HAVE THAT BEFORE YOU?

21 A. LET ME CHECK. YES, I DO.

22 Q. AND THAT'S THE TABLE THAT SHOWS SOME DATA THAT YOU

23 COLLECTED IN MISSOULA ABOUT K.P.A.X., CORRECT?

24 A. YES, TABLE TWO.

25 Q. AND I NOTICE THAT LOCATION NUMBER 10 YOU MEASURED
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1 RECEIVER INPUT VOLTS OF 32, IS THAT CORRECT?

2 A. THAT'S CORRECT.

3 Q. AND THAT'S GENERALLY QUITE A WEAK SIGNAL, CORRECT?

4 A. THAT IS WEAK.

5 Q. AND, MR. CULVER, IN FACT, THAT SIGNAL IS LESS THAN

6 ONE-TENTH THE STRENGTH OF THE VOLTAGE THAT WOULD BE

7 ASSOCIATED WITH GRADE B INTENSITY IF YOU HAD A PROPERLY

8 FUNCTIONING ANTENNA, CORRECT?

9 MR. DEUTSCH: WELL, OBJECTION, THE RATIO'S

10 INDEPENDENT OF WHAT KIND OF ANTENNA YOU'RE USING.

11 THE COURT: WELL, LET THE WITNESS ANSWER.

12 CAN YOU ANSWER THAT QUESTION?

13 A.- IF WE NEED NOT MAKE THE LEAP BETWEEN ANTENNA

14 PERFORMANCE OR PROPERLY FUNCTIONING OR ANYTHING, THAT LEVEL,

15 IN ITSELF, IS LOW.

16 Q. AND VERY LOW, RIGHT?

17 A. WELL, IT DEPENDS ON HOW EFFECTIVE THAT SIGNAL IS IN

18 PROVIDING A RECEPTION TO THE RECEIVER.

19 Q. WELL, LET ME ASK YOU WHETHER BASED ON THE RECEIVER

20 INPUT VOLTAGE OF 32 THAT YOU MEASURED INSIDE THE HOUSE AT

21 LOCATION NUMBER 10 IN MISSOULA, YOU ARE CONFIDENT AND

22 PREPARED TO TELL THE COURT THAT THE SIGNAL INTENSITY IN THE

23 AIR AT LOCATION NUMBER 10 IS BELOW GRADE B INTENSITY.

24 A. THAT SIGNAL LEVEL IS SIGNIFICANTLY BELOW GRADE B. AND

25 CONSIDERING THE VARIABLES THAT MAY EXIST, THAT THERE IS A
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1 GOOD CORRELATION BETWEEN THAT SIGNAL LEVEL AND WHAT MAY BE

2 IN THE AIR ABOVE THE HOME, THAT THERE IS A HIGH LIKELIHOOD

3 THAT THE SIGNAL LEVEL ABOVE THE HOME, ABOVE THE HOME, IS

4 LOWER RATHER THAN HIGHER.

5 WHAT VALUE IT IS AT OR WHAT THRESHOLD I CANNOT

6 SAY. I CAN ONLY SAY THAT BASED ON WHAT WAS SEEN AND WHAT

7 WAS MEASURED, THAT SIGNAL LEVEL IN THE AREA IS LOW.

8 Q. WELL, ARE YOU TODAY TESTIFYING THAT THE SIGNAL

9 INTENSITY IN THE AIR AT THE ROOFTOP AT THAT LOCATION IS

10 BELOW GRADE B INTENSITY?

11 A. lIM TESTIFYING THAT THERE IS A CORRELATION AND IT IS

12 LIKELY THAT IT IS BELOW. I HAVE NOT MEASURED IT, I NEVER

13 SAID I MEASURED IT, YOU'VE CONFIRMED THAT I HAVEN'T MEASURED

14 IT, BUT IT IS GOING TO BE LOW RATHER THAN HIGH.

15 Q. LET ME ASK AGAIN, DO YOU RECALL COMING TO MY OFFICE FOR

16 A DEPOSITION?

17 A. AGAIN, YES.

18 MR. DEUTSCH: WE DON'T HAVE TO ASK HIM IF HE

19 RECALLS IT EACH TIME.

20 BY MR. OLSON:

21 Q. LET ME ASK YOU WHETHER YOU RECALL MY ASKING YOU THE

22 FOLLOWING QUESTION AND YOU GIVING THE FOLLOWING ANSWER.

23 MR. DEUTSCH: CAN YOU GIVE US A REFERENCE?

24 MR. OLSON: YES. THIS IS PAGE 172 OF MR. CULVER'S

25 DEPOSITION, AND IT'S BETWEEN LINES THREE AND EIGHT .

.._-_._....,-,..',--_.._-,-----_._----_._---, ---------------------
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BY MR. OLSON:

Q. "QUESTION: WHETHER BASED ON THE RECEIVER INPUT

VOLTS OF 32 THAT YOU MEASURED INSIDE THE HOUSE AT

LOCATION NUMBER 10 IN MISSOULA, YOU ARE CONFIDENT

AND PREPARED TO TELL THE COURT THAT THE SIGNAL

INTENSITY IN THE AIR AT THAT LOCATION IS BELOW

GRADE B INTENSITY?"

AND THE ANSWER, AS ASKED, THE ANSWER IS "NO."

WAS THAT YOUR POSITION AT YOUR DEPOSITION?

A. IF YOU'RE READING IT, I AGREE WITH IT AND I DON'T

DISPUTE IT.

Q. NOW, IN THAT FOOTAGE THAT YOU SHOWED FROM MISSOULA, YOU

TALKED ABOUT SOMETHING CALLED MULTI PATH, IS THAT RIGHT?

A. THAT'S CORRECT.

Q. AND THAT'S ALSO SOMETIMES CALLED "GHOSTING"?

A. MULTIPATH CAUSES THE EFFECTS SEEN AS GHOSTING ON THE

RECEIVER.

Q. AND AM I RIGHT THAT'S WHAT'S HAPPENING WITH GHOSTING,

IS THAT, FOR EXAMPLE, IF YOU LIVE IN A MOUNTAINOUS AREA,

THAT IF THE T.V. TOWER IS IN ONE LOCATION AND YOUR HOUSE IS

HERE AND THERE IS A NEARBY MOUNTAIN, THAT THE SIGNAL GOES

STRAIGHT TO YOUR HOUSE FROM THE TRANSMITTER, AND IT ALSO

MIGHT BOUNCE OFF THE MOUNTAIN AND COME BACK TO YOUR HOUSE AT

A SLIGHT DELAY?

A. THAT'S A GOOD LAY INTERPRETATION. IT'S DUE TO ANY



CULVER - CROSS/OLSON 697

1 REFLECTED SIGNAL, AS THE TERM MULTIPATH MEANS MULTIPLE

2 PATHS, ONE OR MORE EXTRA PATHS.

3 Q. AND THAT MULTIPATH OR GHOSTING CAN AFFECT PICTURE

4 QUALITY, CORRECT?

5 A. YES, IT CAN.

6 Q. BUT THAT'S NOT AN ISSUE OF SIGNAL INTENSITY, CORRECT?

7 A. IT IS TO SOME EXTENT.

8 Q. BUT TO A SUBSTANTIAL EXTENT, YOU CAN HAVE A SIGNAL OF

. 9 GRADE B INTENSITY AND HAVE A SIGNIFICANT AMOUNT OF GHOSTING,

10 CORRECT?

11 THE WITNESS: MAY I TAKE A MOMENT TO EXPLAIN

12 MULTI PATH?

13 THE COURT: WELL, YES -- BUT, WELL, NO. JUST

14 ANSWER THAT QUESTION.

15 A. REPEAT THE QUESTION, PLEASE.

16 Q. IT IS POSSIBLE, IS IT NOT, TO HAVE A SIGNAL OF GRADE B

17 INTENSITY AND YET TO HAVE A NOTICEABLE GHOSTING?

18 A. 1 1 M GOING TO HAVE TO ANSWER THAT IT IS POSSIBLE ON

19 AVERAGE AT SOME FREQUENCIES TO HAVE A SIGNAL OF GRADE B

20 INTENSITY. BUT MULTIPATH, BY ITS NATURE, IS FREQUENCY

21 SELECTIVE AND YOU COULD HAVE A SIGNIFICANT REDUCTION OR A

22 SLIGHT INCREASE IN SIGNAL LEVEL AT SOME FREQUENCIES,

23 INCLUDING A PICTURE CARRIER, THE COLOR CARRIER, THE ORAL

24 CARRIER, OR SOMEWHERE WITHIN THE TELEVISION CHANNEL. THIS

25 IS NOT A SIMPLE MATTER, I'M SORRY.
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1 Q. AND DO I UNDERSTAND YOU TO SAY THAT SOMETIMES MULTIPATH

2 COULD CAUSE AN INCREASE IN SIGNAL INTENSITY?

3 A. YES. BY AN ABSOLUTE MAXIMUM FOR TWO PATHS OF UP TO 6

4 D.B.

S Q. SO YOU WOULD HAVE STRONGER FIELD INTENSITY BUT A WORSE

6 PICTURE, IS THAT WHAT YOU'RE SAYING?

7 A. AT ONE FREQUENCY YOU MAY HAVE UP TO 6 D.B. GAIN, AT

8 OTHER FREQUENCIES YOU COULD HAVE AN INFINITE LOSS OR A TOTAL

9 LOSS OF SIGNAL.

10 Q. AT LOCATION NUMBER 10 THAT WE WERE DISCUSSING EARLIER,

11 YOU DON'T KNOW WHAT ALL THE LOSSES AND GAINS ARE IN THE

12 HOMEOWNER'S ANTENNA SYSTEM AND TRANSMISSION LINE, DO YOU?

13 A. I CANNOT ENL~ERATE OR PUT A NUMBER ON THOSE LOSSES OR

14 GAINS, THAT'S CORRECT.

15 Q. AND YOU DON'T KNOW WHAT THE SO CALLED ANTENNA FACTOR IS

16 FOR THE ANTENNA ON THAT LOCATION, CORRECT?

17 A. NO, I DO NOT.

18 Q. SO YOU CANNOT TELL ME -- STRIKE THAT.

19 AND THE SAME IS TRUE AT EACH OF THE LOCATIONS IN

20 MISSOULA AT WHICH YOU MEASURED INDOOR VOLTAGE, CORRECT?

21 A. I CANNOT CALCULATE THE SIGNAL LEVEL IN THE AIR ABOUT

22 THE HOUSE FROM THE INDOOR VOLTAGE MEASUREMENTS.

23 Q. AND YOU CANNOT TELL ME WITH CONFIDENCE WHAT THE FIELD

24 STRENGTH IS ABOVE THE HOMES AT THOSE LOCATIONS, CORRECT?

25 A. NOW WE ARE TALKING ABOUT SOMETHING OTHER THAN A
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1 MEASUREMENT AND ASSESSMENT WITH SOME RELATIVE CONFIDENCE. I

2 CAN SAY IN SOME CASES WITH SOME CONFIDENCE THAT, YES, I CAN.

3 I'D HAVE TO SAY IN SOME CASES THAT THEY ARE TOO CLOSE TO

4 CALL AND I CANNOT SAY WITH CONFIDENCE WHAT THE SIGNAL LEVEL

5 IS.

6 Q. ISN'T IT TRUE, MR. CULVER, THAT FOR EACH OF THE

7 LOCATIONS AT WHICH YOU DID INDOOR MEASUREMENTS, YOU CANNOT

8 TELL THE COURT WITH CONFIDENCE WHAT THE FIELD STRENGTH IS IN

9 THE AIR BASED ON THE VOLTAGE INSIDE THE HOUSE?

10 MR. DEUTSCH: I OBJECT. I THINK THAT QUESTION IS

11 EXACTLY WHAT WAS JUST ASKED AND EXACTLY WHAT WAS JUST

12 ANSWERED.

13 THE COURT: YES, I THINK SO, TOO.

14 MR. OLSON: WELL, YOUR HONOR, LET ME THEN ASK

15 MR. CULVER ...

16 BY MR. OLSON:

17 Q. DO YOU RECALL MY ASKING YOU THE FOLLOWING QUESTIONS AND

18 YOU GIVING THE FOLLOWING ANSWERS

19 MR. DEUTSCH: PAGE AND LINE, PLEASE?

20 BY MR. OLSON:

21 Q. AT YOUR DEPOSITION?

22 MR. OLSON: LOOKING AT PAGE 51, AND THE LINES ARE

23 ROUGHLY BETWEEN LINE FIVE AND LINE 19.

24 BY MR. OLSON:

25 Q. LET ME READ THESE QUESTIONS AND ANSWERS AND SEE IF THIS



CULVER - CROSS/OLSON 700

1 IS STILL YOUR TESTIMONY.

2 "I'M ASKING YOU WHETHER YOU KNOW ALL OF THE

3 GAINS, LOSSES AND GAINS IN THE HOMEOWNER'S ANTENNA

4 SYSTEM AND TRANSMISSION LINE AT LOCATION 10 IN

5 MISSOULA?

6 "ANSWER: NO, I DO NOT."

7 MR. DEUTSCH: AT THIS POINT, YOUR HONOR, I WOULD

8 LIKE TO OBJECT BECAUSE THAT ISN'T REMOTELY IMPEACHING.

9 THAT'S EXACTLY WHAT THE WITNESS SAID IN THE COURTROOM.

10 MR. OLSON: YOUR HONOR, I APOLOGIZE, I STARTED A

11 LITTLE TOO EARLY. LINE NUMBER 12.

12 BY MR. OLSON:

13 Q. "SO CAN YOU TELL ME WITH CONFIDENCE WHAT THE FIELD

14 STRENGTH AND D.B.U. OVER M IS AT LOCATION NUMBER

15 TEN IN MISSOULA?

16 "ANSWER: NO, I CANNOT.

17 "QUESTION: AND IS THE SAME TRUE FOR LOCATION

18 NUMBER I?

19 "ANSWER: THE SAME IS TRUE FOR EVERY

20 LOCATION, THE WAY YOU HAVE ASKED IT, THAT IS NOT

21 REPORTED AS A FIELD STRENGTH MEASUREMENT."

22 IS THAT CORRECT?

23 A. I BELIEVE YOU READ IT ACCURATELY. I WILL TAKE YOUR

24 WORD FOR IT. IN EVERY INSTANCE WHERE YOU QUOTE SOMETHING

25 FROM MY TESTIMONY, THE QUESTION AND ANSWER, I WILL SUBMIT



CULVER - CROSS/OLSON 701

1 THAT IT'S THE SAME. I HAVE NO REASON TO DOUBT IT.

2 Q. SO PUT ANOTHER WAY, FOR THE 11 LOCATIONS IN MISSOULA AT

3 WHICH YOU DID ONLY INDOOR MEASUREMENTS, YOU DO NOT KNOW WHAT

4 THE SIGNAL INTENSITY IN THE AIR IS ABOVE THOSE HOMES,

5 CORRECT?

6 MR. DEUTSCH: OBJECTION, AGAIN, WE HAVE BEEN OVER

7 THIS.

8 THE COURT: SUSTAIN.

9 BY MR. OLSON:

10 Q. MR. CULVER, THE F.C.C. DOES NOT SET FORTH ANY

11 PROCEDURES FOR MEASURING, USING -- MEASURING SIGNAL

12 INTENSITY USING ANTENNAS OR TRANSMISSION LINES OF UNKNOWN

13 CHARACTERISTICS, DOES IT?

14 A. I HAVE TESTIFIED THEY SET FORTH ONLY ONE PROCEDURE

15 USING MEASURED CALIBRATED EQUIPMENT.

16 Q. THAT IS KNOWN EQUIPMENT, CORRECT?

1 7 A. THAT I S ABSOLUTELY KNOWN, YES.

18 Q. AND THE F.C.C. DOES NOT SET FORTH ANY PROCEDURES FOR

19 MEASURING OUTDOORS USING HANDHELD ANTENNAS 15 FEET ABOVE

20 GROUND LEVEL, DOES IT?

21 A. IT DOES NOT SET FORTH SUCH A PROCEDURE.

22 Q. NOW, ALTHOUGH WE HAVEN'T HEARD ANYTHING ABOUT IT, THIS

23 MORNING IN YOUR EXPERT REPORT YOU DESCRIBE A WHOLE SEPARATE

24 SET OF MEASUREMENTS THAT WERE CONDUCTED UNDER YOUR

25 SUPERVISION IN FRESNO, CALIFORNIA. DON'T YOU?
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1 MR. DEUTSCH: WELL, I OBJECT. THIS IS CLEARLY NOT

2 WITHIN THE SCOPE OF THE DIRECT.

3 THE COURT: HE DIDN'T TALK ABOUT FRESNO.

4 MR. OLSON: YOUR HONOR, HIS EXPERT REPORT

5 MR. DEUTSCH: THE EXPERT REPORT WAS NOT OFFERED

6 INTO EVIDENCE.

7 THE COURT: JUST LET ME HEAR --

8 MR. OLSON: YOUR HONOR, HIS EXPERT REPORT

'9 DESCRIBES TWO EQUAL SIZE MEASUREMENT PROGRAMS, ONE IN

10 MISSOULA, ONE IN FRESNO, DOING THE SAME THINGS IN BOTH

11 CITIES. HE'S CHOSEN NOT TO TESTIFY ABOUT ONE OF THEM, BUT

12 THE OTHER ONE IS SET FORTH IN HIS EXPERT REPORT. IT

13 INVOLVES THE SAME ISSUES. AND HE COLLECTED DATA THAT

14 APPARENTLY PRIMETIME 24 HAS DECIDED NOT TO PRESENT TO THE

15 COURT, BUT IT'S IN HIS EXPERT REPORT. AND IT'S CERTAINLY

16 SOMETHING WE SHOULD BE ENTITLED TO INQUIRE ABOUT.

17 THE COURT: THE EXPERT REPORT WAS NOT SOUGHT TO BE

18 INTRODUCED. I'M GOING TO LIMIT YOU TO THE INQUIRY THAT WAS

19 BROUGHT UP ON DIRECT.

20 SO THE OBJECTION'S SUSTAINED.

21 MR. OLSON: OKAY, YOUR HONOR.

22 BY MR. OLSON:

23 Q. NOW, WHEN YOU WERE IN MISSOULA, YOU DIDN'T ALWAYS TAKE

24 MEASUREMENTS RIGHT IN A HOUSEHOLD'S DRIVEWAY, DID YOU?

25 MR. DEUTSCH: I TAKE IT YOU'RE REFERRING -- LET ME
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1 MAKE AN OBJECTION. YOU'RE REFERRING ONLY TO OUTDOOR

2 MEASUREMENTS, OF COURSE.

3 BY MR. OLSON:

4 Q. WHEN YOU DID OUTDOOR MEASUREMENTS IN MISSOULA, YOU

5 DIDN'T DO THEM ALL IN THE DRIVEWAY CLOSE TO THE HOUSE,

6 CORRECT?

7 A. AS ASKED, THE ANSWER IS NO.

8 Q. k~ YOU DID ONE MEASUREMENT 500 FEET AWAY FROM THE

9 HOUSE, DIDN'T YOU?

10 A. I'M NOT SURE OF THE EXACT DISTANCE, BUT IT WAS IN THE

11 DRIVEWAY AT THE FURTHEST EXTENT OF THE DRIVEWAY FROM THE

12 HOUSE.

13 Q. LET ME JUST REMIND YOU, I'M SURE THAT THE NUMBERS MAY

14 NOT BE IN YOUR MIND, BUT LET ME ASK YOU WHETHER THE

15 FOLLOWING TESTIMONY FROM YOUR DEPOSITION IS CORRECT. PAGE

16 19, LINE 19.

17 "DID YOU DO FIELD INTENSITY MEASUREMENTS AT

18 LOCATION SIX IN MISSOULA APPROXIMATELY 500 FEET

19 SOUTH OF THE SUBSCRIBER HOME?

20 "ANSWER: YES."

21 A. THANK YOU FOR INCLUDING "APPROXIMATELY" BECAUSE THAT

22 WAS I BELIEVE MY TESTIMONY, NOT PRECISELY 500, BUT THAT'S

23 PRETTY CLOSE. THANK YOU.

24 Q. AND THAT TESTIMONY IS ACCURATE.

25 A. ABSOLUTELY.
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1 Q. AND YOU DON'T BELIEVE THERE IS ANY ANYTHING IMPROPER

2 ABOUT YOU DOING A MEASUREMENT IN THAT WAY, RIGHT?

3 A. UNDER THE CIRCUMSTANCES, WE COULD NOT GET CLOSER TO THE

4 HOUSE.

5 Q. BUT IN LIGHT OF THE FACT THAT YOU COULON' T GET CLOSER

6 TO THE HOUSE, YOU TOOK THOSE MEASUREMENTS AND YOU SUBMITTED

7 THEM TO THE COURT FOR THE PURPOSES OF THIS PROCEEDING,

8 CORRECT?

9 A. YES.

10 Q. NOW, THE HOUSEHOLDS NUMBER FOUR AND SIX THAT WE SAW ON

11 THE VIDEOTAPE, THE BASKETBALL GAME AND THE WOMAN IN THE CAR,

12 DO YOU REMEMBER THOSE PICTURES?

13 A.- WELL, I -- I MAY BE ABLE TO, BUT I CAN REFER TO THE

14 NOTES IN FRONT OF ME REGARDING FOUR AND SIX.

15 Q. THE ONES WHERE YOU RATED THOSE AS GOOD PICTURES. LET'S

16 ASSUME THAT THOSE HOUSEHOLDS SIGNED UP FOR PRIMETIME 24 BY

17 TELLING SOMEONE THAT THEY DID NOT GET AN ACCEPTABLE PICTURE

18 OVER THE AIR. WOULD THOSE ANSWERS BE A GOOD WAY TO

19 DETERMINE THE FIELD INTENSITY ABOVE THE ROOFTOP AT THOSE

20 HOMES?

21 MR. DEUTSCH: OBJECTION, THAT'S AMBIGUOUS. YOU

22 MEAN GIVEN HIS INFORMATION OR ABSENT THAT INFORMATION?

23 BY MR. OLSON:

24 Q. GIVEN WHAT YOU KNOW ABOUT THE ACTUAL MEASUREMENTS YOU

25 DID AT THOSE HOMES.
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1 A. IF A HOMEOWNER WERE TRYING TO MAKE A DECISION BASED ON

2 FIELD STRENGTH OVER THEIR HOME, I BELIEVE A HOMEOWNER WOULD,

3 A LAY PERSON WOULD HAVE RELATIVELY LITTLE, IF ANY,

4 INFORMATION TO MAKE THAT BASIS ON.

5 Q. YOU HAVEN'T GONE TO ANY OF THE LOCATIONS AT WHICH

6 MR. COHEN'S ENGINEERS CONDUCTED MEASUREMENTS IN MIAMI OR

7 PITTSBURGH OR BALTIMORE OR CHARLOTTE TO CONDUCT MEASUREMENTS

8 IN OF FIELD INTENSITY, HAVE YOU?

9 A. NO, I HAVE NOT.

10 Q. HAVE YOU MADE ANY OTHER MEASUREMENTS AT THOSE

11 LOCATIONS?

12 A. RELATIVE TO THIS CASE? NO.

13 Q. YOU WOULD AGREE WITH ME, WOULD YOU NOT, THAT THE OLD

14 FASHION PREDICTED GRADE B CONTOURS THAT OFTEN APPEAR TO BE

15 CONCENTRIC CIRCLES AROUND THE STATION ARE NOT THE BEST WAY

16 TO PREDICT THE LIKELY FIELD INTENSITY AT A PARTICULAR

17 LOCATION, CORRECT?

18 A. THEY HAVE THEIR LIMITATIONS AND THEY HAVE A UTILITY.

19 THERE ARE BETTER METHODS AVAILABLE.

20 Q. AND YOU'RE FAMILIAR WITH THE LONGLEY-RICE METHOD, ARE

21 YOU NOT?

22 A. QUITE.

23

24

25

Q. AND YOU'VE USED THAT IN YOUR OWN PRACTICE AS A

PROFESSIONAL BROADCAST ENGINEER?

A. YES.
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AND YOU'VE SUBMITTED MAPS TO THE F.C.C. USING

706

2 LONGLEY-RICE, HAVE YOU NOT?

3 A. THERE ARE MAPS THAT CONTAIN LONGLEY-RICE DETERMINED

4 CONTOURS LEVELS ON THEM, YES. I WOULDN'T CALL THEM WHOLE

5 CONTOUR MAPS, NO.

6 Q. BUT YOU'VE INCLUDED LONGLEY-RICE DATA ON MAPS YOU'VE

7 PROVIDED TO THE F.C.C.

8 A.

9 Q •.

THAT'S CORRECT.

AND WHEN YOU HAVE DONE LONGLEY-RICE MAPS FOR ANALOG

10 TELEVISION STATIONS, YOU'VE CREATED THOSE USING A 50 PERCENT

11 LOCATION FACTOR, CORRECT?

12 MR. DEUTSCH: AT THIS POINT, YOUR HONOR, I WOULD

13 OBJECT. I DIDN'T OBJECT TO THE BACKGROUND QUESTIONS, BUT

14 THIS WITNESS WAS NOT PROFFERED AND DID NOT TESTIFY AS AN

15 EXPERT IN THIS COURTROOM ON LONGLEY-RICE MAPPING.

16 THE COURT: YES, BUT THAT'S RELEVANT TO THE

17 ISSUES. SO THE OBJECTION'S OVERRULED.

18 YOU MAY ANSWER THAT.

19 A. THE QUESTION WAS 50 PERCENT?

20 Q. LOCATION FACTOR.

21 A. THAT'S CORRECT.

22 Q. AND WHEN YOU HAVE CREATED LONGLEY-RICE MAPS FOR

23 SUBMISSION TO THE F.C.C., YOU'VE USED A 50 PERCENT TIME

24 FACTOR, IS THAT RIGHT?

25 A. THAT'S CORRECT.
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1 Q. AND YOU'VE ASSUMED A RECEIVING ANTENNA THAT'S 3D FEET

2 HIGH, CORRECT?

3 A. THAT'S CORRECT.

4 Q. BY THE WAY, OF THE HOUSEHOLDS THAT YOU TESTED IN

5 MISSOULA, DO YOU KNOW HOW MANY OF THOSE LONGLEY-RICE PREDICT

6 TO GET THE SIGNAL GRADE B INTENSITY?

7 A. I DO NOT.

a Q. AND IF YOU WENT TO A HOUSEHOLD THAT LONGLEY-RICE

. 9 PREDICTED WOULD NOT GET A SIGNAL OF GRADE B INTENSITY AND

10 YOU MEASURED IT TO NOT GET A SIGNAL OF GRADE B INTENSITY,

11 WOULD THAT BEA SURPRISE TO YOU?

12 A. IF IT WAS NEITHER PREDICTED NOR MEASURED?

13 Q. YES.

14 A. WHAT WOULD BE SURPRISING WOULD BE IF THEY WERE

15 RADICALLY DIFFERENT. IF THEY GENERALLY AGREE, IT WOULD NOT

16 BE SURPRISING.

17 Q. AND LET ME ASK YOU TO ACCEPT AS AN ASSUMPTION THAT IF

1a YOU DO A LONGLEY-RICE MAP IN THE WAY THAT YOU HAVE JUST

19 DESCRIBED, NAMELY, 50 PERCENT LOCATION, 50 PERCENT TIME

20 PARDON ME -- 3D-FOOT RECEIVING ANTENNA, THAT THREE OF THE

21 LOCATIONS AT WHICH YOU CONDUCTED MEASUREMENTS IN MISSOULA

22 WERE ONES THAT THE LONGLEY-RICE METHOD PREDICTS NOT TO GET A

23 SIGNAL OF GRADE B INTENSITY. IF YOU ASSUME THAT TO BE TRUE,

24 THEN YOU WOULDN'T BE SURPRISED THAT THOSE THREE LOCATIONS

25 DID NOT, WERE NOT MEASURED TO RECEIVE A SIGNAL OF GRADE B
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1 INTENSITY, CORRECT?
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2 A. AS I SAID, IF THERE'S NO WIDE VARIATION FROM EXPECTED

3 VALUES OR UNUSUAL CIRCUMSTANCES, NO, I WOULD NOT BE

4 SURPRISED.

5 Q. YOU REMEMBER THAT LOCATION NUMBER 10 WHERE YOU MEASURED

6 THAT LOW SIGNAL STRENGTH OF 32 VOLTS INSIDE THE HOUSE?

7 A. YES.

8 Q. NOW, HAVE YOU BECOME AWARE THAT MR. COHEN, AS STATED IN

9 HIS SUPPLEMENTAL REPORT, THAT HE SENT AN ENGINEER TO THAT

10 VERY SAME HOUSE?

11 A. WELL, I'M AWARE HE SENT ENGINEERS TO THESE SAME

12 RESIDENCES, YES.

13 Q. WELL, LET ME ASK YOU TO ASSUME THAT MR. COHEN SENT AN

14 ENGINEER TO THAT SAME HOUSE. AND INSTEAD OF MEASURING THE

15 VOLTAGE FROM AN UNKNOWN ANTENNA INSIDE THE HOUSE, HE

16 MEASURED THE VOLTAGE FROM A KNOWN AND KNOWN TO BE PROPERLY

17 FUNCTIONING ANTENNA OUTSIDE THE HOUSE. DO YOU HAVE THAT

18 ASSUMPTION?

19 A.

20 Q.

YES, I WILL ACCEPT THE ASSUMPTION.

AND LET ME ASK YOU TO ACCEPT THAT THE ENGINEER WORKING

21 FOR MR. COHEN FOUND A VOLTAGE ONE THOUSAND TIMES STRONGER

22 THAN WHAT YOU MEASURED WHEN YOU WERE MEASURING AT THE BOTTOM

23 OF THE LINE INSIDE THE HOUSE. DO YOU HAVE THAT ASSUMPTION?

24 A.

25 Q.

I HAVE THAT ASSUMPTION.

HAVE YOU GONE BACK TO THAT HOUSE SINCE HEARING ABOUT
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1 MR. COHEN'S MEASUREMENTS TO CHECK ON THE STRENGTH OF SIGNAL

2 THAT YOU HAD MEASURED USING OUTDOOR EQUIPMENT?

3 A. NO, I HAVE NOT.

4 Q. WHEN YOU WERE AT THE HOUSES IN MISSOULA, YOU MADE

5 REALLY CAREFUL NOTES ABOUT THE PARTICULAR SETUPS THAT THE

6 HOUSEHOLDS HAD, IN TERMS OF THEIR T.V. SET AND THEIR V.C.R.

7 AND OTHER EQUIPMENT THAT THEY HAD RELATING TO THEIR

8 TELEVISION RECEPTION, CORRECT?

9 A. YES.

10 Q. NOW, AND WHAT YOU DID WAS TO USE THE EQUIPMENT THE WAY

11 THAT HOMEOWNER HAD ACTUALLY SET IT UP HIMSELF OR HERSELF,

12 CORRECT?

13 A. THAT'S CORRECT.

14 Q. NOW, IF YOU HAD BEEN HOOKING THE EQUIPMENT UP, YOU

15 MIGHT HAVE BEEN ABLE TO GET A BETTER PICTURE FOR SOME OF

16 THOSE HOUSEHOLDS, CORRECT?

17 A. I MAY HAVE.

18 Q. AND THAT'S TRUE IN TWO OR THREE OR FOUR CASES, RIGHT?

19 A. I COULDN'T SAY HOW MANY, BUT SOME OF THEM HAD

20 SIGNIFICANT AMOUNT OF EQUIPMENT, AND DELETING SOME OF THAT

21 EQUIPMENT MAY HAVE HELPED THEIR RECEPTION.

22 Q. AND, IN FACT, AT A NUMBER OF HOUSEHOLDS THERE WAS

23 SOMETHING CALLED A SPLITTER, ISN'T THAT RIGHT?

24 A. THAT'S RIGHT.

25 Q. AND A SPLITTER IS SOMETHING THAT TAKES A SIGNAL AND
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1 SPLITS IT INTO TWO OR MORE DIRECTIONS, IS THAT RIGHT?

2 A. YES. DIRECTIONS MEANING DELIVERING THE SIGNAL TO TWO

3 OR MORg END USES, YES.

4 Q. SO IN SOME CASES THERE WAS A WIRE COMING DOWN FROM A

5 ROOFTOP ANTENNA, AND THEN THE SIGNAL WAS GOING OFF, SPLIT

6 OFF IN TWO DIFFERENT DIRECTIONS, RIGHT?

7 A. THAT'S CORRECT.

8 Q. AND YOU MEASURED ONE OF THE TAILS OF THAT Y-SHAPED

9 ARRANGEMENT OF WIRES, RIGHT?

10 A. IN SOME INSTANCES, THAT'S CORRECT.

11 Q. AND SO IF YOU HAD MEASURED BEFORE THE SPLITTER RATHER

12 THAN AFTER THE SIGNAL WAS BEING SPLIT, YOU WOULD BE LIKELY

13 TO HAVE MEASURED A STRONGER VOLTAGE, CORRECT?

14 A. IN ONE OR TWO CASES, NO, THAT'S NOT CORRECT.

15 Q. BUT IN SOME OF THE CASES WITH SPLITTERS, YOU WOULD HAVE

16 MEASURED -- YOU WOULD EXPECT TO MEASURE A STRONGER VOLTAGE

17 IF THE SPLITTER HAD NOT BEEN PRESENT, CORRECT?

18 A. FOR THE SYSTEMS WITHOUT SUBSEQUENT AMPLIFIERS, THAT

19 WOULD BE CORRECT.

20 Q. AND EVEN FOR THE SYSTEMS WITH SUBSEQUENT AMPLIFIERS, IF

21 THE SIGNAL HAD NOT BEEN SPLIT AND THE AMPLIFIER HAD BEEN

22 THERE, YOU WOULD HAVE MEASURED A STRONGER SIGNAL, CORRECT?

23 A. IF THE AMPLIFIER'S AFTER THE SPLITTER, YES.

24 Q. NOW, AT HOME YOU RECEIVE T.V. SIGNALS OVER THE AIR, IS

25 THAT CORRECT?
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A. THAT I S CORRECT.

Q. AND YOU HAVE AN ANTENNA THAT IS 30 OR 40 OR 50 FEET

HIGH, IS THAT RIGHT?

A. THE ANTENNA IS 39-PLUS WITH NINE. THAT MAKES IT

48-FEET ABOVE GROUND LEVEL.

Q. IN YOUR FIRM, ARE YOU FAMILIAR WITH THE SOFTWARE

PACKAGE THAT MR. BIBY HAS CREATED THAT ADDS CERTAIN

MORPHCLOGY AND VEGETATION ADJUSTMENTS TO LONGLEY-RICE?

MR. DEUTSCH: OBJECTION. MR. BIBY HASN'T

TESTIFIED OR ANYBODY ELSE HASN'T TESTIFIED ABOUT ANY SUCH

THING. AND I DON'T KNOW WHETHER HE'S SORT OF DOING SOME

ANTICIPATORY REBUTTAL OF TESTIMONY THAT HASN'T COME IN YET

OR WHATEVER, BUT THERE I S NO RELEVANCE AS TO HOW THE CASE

NOW STANDS IN HIS QUESTION.

MR. OLSON: YOUR HONOR, MR. BIBY HAS STATED IN HIS

EXPERT REPORT THAT USE OF THIS PARTICULAR SOFTWARE IS

STANDARD. AND I BELIEVE I OUGHT TO BE ENTITLED TO DETERMINE

WHETHER IT IS STANDARD BY WHETHER IT IS USED BY THE OTHER

BROADCASTING ENGINEERING EXPERT RETAINED BY PRIMETIME 24.

MR. DEUTSCH: MR. BIBY HASN'T TESTIFIED AND THAT

REPORT IS NOT IN EVIDENCE.

MR. OLSON: YOUR HONOR, MR. COHEN, WITH EVERYONE'S

AGREEMENT, TESTIFIED ABOUT MR. BIBY, DISCUSSED THIS VERY

TOPIC.

THE COURT: I REMEMBER QUESTIONS ABOUT THE
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1 VEGETATION THROUGH MR. COHEN, SO I'M GOING TO OVERRULE THE

2 OBJECTION.

3 BY MR. OLSON:

4 Q. SO YOU ARE, YOU ARE FAMILIAR WITH MR. BIBY I S SOFTWARE

5 THAT ADDS AN EXTRA ELEMENT TO LONGLEY-RICE THAT PURPORTS TO

6 ACCOUNT FOR BUILDINGS AND VEGETATION?

7 A. liM AWARE OF IT; I WOULDN'T SAY "FAMILIAR."

8 Q. AND YOU'VE NEVER USED IT IN YOUR OFFICE, IS THAT RIGHT?

. 9 A. NO, I HAVE NOT.

10 MR. OLSON: YOUR HONOR, IF I COULD JUST HAVE 30

11 SECONDS, I MAY JUST HAVE ONE OR TWO MORE QUESTIONS.

12 THE COURT: ALL RIGHT. YOU MAY.

13 (DISCUSSION HAD OFF THE RECORD.)

14 BY MR. OLSON:

15 Q. JUST TWO MORE TOPICS, MR. CULVER, AND I'LL BE FINISHED.

16 YOU'VE DONE PICTURE QUALITY ASSESSMENTS IN OTHER

17 SITUATIONS IN YOUR BROADCAST ENGINEERING CAREER, CORRECT?

18 A. THAT'S CORRECT.

19 Q~ AND YOU BELIEVE IT'S IMPORTANT TO HAVE OBSERVERS WHO

20 REPORT FACTUALLY AND WITH INTEGRITY, CORRECT?

21 A. THAT'S CORRECT.

22 Q. AND YOU BELIEVE THAT IF THERE IS A BASIS FOR A BIAS AND

23 STRONG SUSPICION THAT THERE MIGHT BE BIAS, THAT IT WOULD

24 PROBABLY BE BETTER TO USE WHAT IS CALLED AN INDEPENDENT

25 OBSERVER, CORRECT?

--_...~-_._-----------------------------------
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1 A. IF THERE WAS SUCH A SUSPICION, YES.

2 Q. MR. CULVER, I WILL REPRESENT TO YOU THAT THE PARTIES

3 HAVE FILED A STIPULATION IN THIS CASE THAT SAYS THAT AS OF

4 JUNE, 1998, THAT PRIMETIME 24 HAD APPROXIMATELY THREE

5 MILLION SUBSCRIBERS ACROSS THE UNITED STATES. CAN YOU

6 ACCEPT THAT?

7 A. YEAH, I I LL ACCEPT IT AS HAVING JUST HEARD THAT.

8 Q. AND I WANT YOU TO ASSUME THAT WHEN I USE THE EXPRESSION

9 GRADE B INTENSITY, WHAT I MEAN IS 47 D.B.U. FOR LOW V.H.F.

10 STATIONS, 56 D.B.U. FOR HIGH V.H.F. STATIONS, AND 64 D.B.U.

11 FOR U.H.F. STATIONS. DO YOU FOLLOW ME?

12 A. YES, I FOLLOW YOU.

13 Q. IN YOUR PROFESSIONAL OPINION, HOW MANY OF

14 PRIMETIME 24'S THREE MILLION SUBSCRIBERS AS OF JUNE, 1998,

15 CAN RECEIVE, THROUGH USE OF A CONVENTIONAL OUTDOOR ROOFTOP

16 RECEIVING ANTENNA, AN OVER-THE-AIR SIGNAL OF AT LEAST

17 GRADE B INTENSITY FROM A CBS STATION?

18 MR. DEUTSCH: OBJECTION, OBJECTION.

19 THE COURT: OVERRULED.

20 YOU CAN ANSWER THAT.

21 A. I HAVE NO WAY OF TELLING YOU EXACTLY HOW MANY WOULD BE

22 ABLE TO RECEIVE THAT.

23 Q. AND WOULD YOUR ANSWER BE THE SAME WITH REGARD TO HOW

24 MANY OF THOSE THREE MILLION SUBSCRIBERS COULD RECEIVE A

25 GRADE B INTENSITY SIGNAL FROM A FOX STATION?
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1 A. MY ANSWER NOW, AND PROBABLY THE SAME ANSWER THAT HAS

2 EVER BEEN ASKED OF ME, IS I WOULD HAVE NO WAY OF TELLING OF

3 ANY STATION OR ANY RECEIVER, KNOWING WHAT THE SIGNAL LEVEL

4 WOULD BE.

5 MR. OLSON: NO FURTHER QUESTIONS, YOUR HONOR.

6 THE COURT: ANY REDIRECT?

7 MR. DEUTSCH: JUST A COUPLE, AND THEN THE MAN HAS

8 AN AIRPLANE TO MAKE.

9 THE COURT: ALL RIGHT.

10 REDIRECT EXAMINATION

11 BY MR. DEUTSCH :

12 Q. _ MR. CULVER, MR. OLSON ASKED YOU ABOUT THE FACT THAT AT

13 TWO OF THE SITES -- FIRST THE VIDEO WAS SHOWN, I BELIEVE

14 IT'S FOUR AND SIX -- WHERE AFTER MEASUREMENTS WERE MADE,

15 ASKED YOU ABOUT THE FACT THAT THERE WERE BOTH GOOD PICTURES

16 AND GOOD SIGNAL STRENGTH AT THOSE TWO SITES, IS THAT RIGHT?

17 A. THAT'S CORRECT.

18 Q. ALL RIGHT. IS IT ALSO TRUE THAT AT SITE 10, WHERE YOU

19 MEASURED INDOORS, YOU FOUND THAT THE PICTURE QUALITY WAS

20 PASSABLE OR ACCEPTABLE?

21 A. THAT'S CORRECT.

22 Q. AND ALSO AT SITE 12 WHERE YOU MEASURED INDOORS THAT THE

23 RECEIVE INPUT VOLTAGE WAS ABOVE THE GRADE B CUTOFF.

24 A. THAT I S CORRECT.

25 Q. SO IT ISN'T THE CASE THAT INDOORS OR OUTDOORS IS WHAT


